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INTHODUCTION

These uppi:a]s Taise I'.|_1.I.l::£|.1-.l'.lll]:l.5 cuncemim Lhe interpretation of

LR (155 .'-'f.'l'hfj-ﬂl'.l} and 1ly wpphbvatitm o the facls of each _

Appellant taxpaver's.oasc. lssucs of residence pive mse o
complex questions of facl. The :Fll']-.ul::i]]ll‘_‘:i depend on casa law wod
© on stmtory definition. Many of the quastions that most be
unswered o delermine issues of Tesihmce requite valoe
fudgmerits which mey express a wide rmge of vicws all of which
. a2 within e area of reasoisble conclusion. The sme i= tue of
TR20; its very $erms requite an assessment of the relevant fols
aiud thal a value dptient be made oo these Tucts.

. Her Majesty’s Reveove and Customs. (“IIMRC™) accepts (hat &
faxpayer has a legilimals t.';:\-;.ph.:lal_iuu that LGB will appl}r. the
. guidunce of TR20 o thé fucl of hiy purlicwlss cage and, if

setisficd that the faets and evidénee f3ll wittin vme of e

circumstaacss i chapter 2 of IR2(0 indicating u cortain residence
trearment, will brcat him acedrdingly.

The critical grestion, a5 the Appellats ecopmise, s a queshon

- of interpretation: what does the gmdance in EH20 pican? On this’

qr.u::;hnn} HMAC submits, and the Court of Appeal Teld, IR0
aets cant guidanga in rehunu Ly pammm facmal circurnatances

likely to Be sufficien in esteblish that & tn.xpavcr i3 not eesident -

or ordinarily rosident  As Js ibade clear in the Preface and
paragraph 1.1 of IR20, the guidance iz bazed on and consislent

wilh the case law b residence’ and HMRC hes miot seught 4o -
dn:pu:_t from it Trportantly, the rolovant paragraphs of the

. guidanca relisd upem by the Appellants do not coutain clear and

unaquivessl btight line tnm they mwhc mralua.hvc Judg,m&ﬂts :

which pm'ﬂd{: o cortamty of outoome.

Sobjeet to that qualification, wnder 1E20 a texpayer mey
catablizh that he is [l scsident and uol evdimarily resident in fwn

! The coge Tamr o regidenes: is stutunaibed it Appendes 1o this Poinded Cam
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distincl weys, either by estoblishivg' that he left for full-time
employmont abroad which be ks maintained for ol least s whals

Jex yoar {2.2), ox by leaving permancnly or indefinitely (2.7-
-2.9). The criledu far EIIZ:]'I.EL'.‘I."jiﬂE that status afe ol the same aed

are not encprerned tn e same way in T2,

T correel interpredalion of those parnprophs of te (etdance is

a1 folloowrs:

{iy 2.2 to ¢ome ‘I'I-’Iﬂll.i'l il purmgriph a fExpayer must leave the _
UK for and remain abagat snd in full-iime employment
ahrand thremghont die mlevant lax year (and this wilf be
sufficient to establizh the ncccesary break with his former
tefideace status in the UK}, Full-time employment
throughout any m_mmqué;:l fax years does not affect Qie date
when & tapaver frul allained pon-rasident statug; tha) date is
slelermined by roference o the date the taxpriyer loft fo weork

' full:me abraed. The question what i fill-time employment
-atmoad iz 3 guestion of fel und degrec susseptiblé of
diffsrent antwers and . inftucnced by diflieent fagtors
depending on thic 'I'.‘d'.l:'i}'l.l'l:ltﬂ_.ﬂ_.'l:l.l?l:s, ps 2.5 mu.h'm;. clear. .

{1} 2729 to coroc within thes paragraphs & taxpayer smusi
have 1ett the UK (a0 as m.br:al; Tiig Former resideice statis in
the UK) pormamently or indéfindtely. Signiﬁcatnfy, thes
openisg words of paragraphi 2.8 are “J yow clain you are do
fonger resideni and ordiaril) resfdend we may ask you 1o
give somé evidence thit yuu have Ioft pormarently of to live
outside the UK. for 3 years o¢ more”, Paragraph 2.8 confitues

" by . deseribing the evidence that may be required to
demonetrate that the wapaver haas [+ft thc UK potanently or
1o Tive vulside the UK fndcfintioly: *This evience might be,
fbr  exomqile, that :.n:ru'- have laken sfepe to Jedquice

' _ac'.mmmndati.ﬂn abroad to live in ag 4 permanent home, and iF
yon continue to have property i the UK fur your use, the
veason 15 consistent wjﬂl;y;mr siated oim of Oving abroad
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peruancutly o [ three years or more®. This is baot an
“earnple of evidenca that demonstates seversnce ot UK fies
* und makes cloar that the extent 1o which the tapayer miain:
UK tics will have a significant and often dispositive fmpact
o The 4 uestion 'Pr'llt:ﬂ'li:'l':ﬂ'll.'. tuxpayer has ledt permanently or
indefinitely. That such severance of UK s 14 necoesary is 3
fuerther confirmed by paragraph 14 which wams the tatmyer
~ that residence: whwoaud does nod 1mean that the s payer'iz not
also resident in [he UK. Pormancnt or indefinite abssnce
abroad for theas pm‘p:}mlﬁ vonnokes i svenmee of thet which -
provionsly bound the luxpayer Lo the UK as a resideut of the
JE.

6., The Cowrt of Appeal ivlecpreted the puidemee i TR0 to

© . Qetermiing ity objeslive moening. 1ts judgment and in parieular

the reasoning of Moses LI fwitl whom Thesem LT ap;r:-:u:l] ia ﬁt"}’
SOpported.

7. TF that fnferpretstion is tho coirést ohs, a3 the Comt of Appeal
" beld il lu be, he Appellante cantznd that whatever the true
meaning of IRI0, HMEC has changed ifs construction af TR0 in
an ummneunced chonge of poloy, and r{.:tmﬁu:a:hwa applied
that constmiction To the cases of these Appellarils, thereby actng
unluw(ully, Buth appcals have pmcc.l:dad on T:he hasis of the -
Appoilants” oxpress assertion that the change of policy nectmed
o 2004057 ind TIMRC sddresscd this allepation i witiess
Blatemeniv, rooponding o the ‘miteria? produced by the
Appellants, asd by disclosing such  relevsm, intcenal
comespondence and documents ag were temined centrally’. T is
thetefors 8 matler of surprise and eyret that Messrs Davies ond
James have acen fit by referance 10 & document available to them
but nor put in evidence, o charge HMRC with lack of candoue in

piruumetenece where the a[lcgaﬁnﬁ hag nover previvusly been

* See Pangrapie 21,3 of the DéT Case : :
3 AL Meges LY recamdad af (647 LIMEPC hes no cenviral sbors far fikea and wieding lake
place after six yeara,

L)
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ventilated before a gourt at amy bevel and where the obly
document that suppots thew clamm was w0 Get discloscd Ty

HMEC?* The ullegation is denied, and is deall with substantivaly

he_]-r.rw.

Ui this iszue af uo a11r.:§n::-:I thange of practice, HMRBC enbmite,
ol the Court of Appeal ﬁ'u;:]d that ITMEC"s interprefatim af -
chaprer 2 [R20 haa nat changed, and there [is been oo ::hanga of
policy or practice as the Appellants comiend. The cvidence d::n:-s
not estiblish a seitled or any ‘consistent practics by HMRC ofnot
réquiring a distinct break in ﬂm pattorn ﬂl;' a tnxpayer’s Jifi liv the

" -caee of taxpavers relying on' 2,729 af 1K20 that even aspuabhy

forms Lhe basds of any alterisative legitimate expectation &f those
Sppellant, '

If HMRC's mterpremtmn of T_he. euidemce in IR0 is comest andt

there has boen wo turilaw il change of palicy, it follows thai

HMEC has applied the guu:]anﬂ: teasemably and rotiooally in
ench tocpayer’s case. HMRC's refisal 1o trent cach of the
Appellantz os not resideal ar mﬂinnﬂl}r fesitent camnot be
ipugited, as O Court of Appeal liekd. '

In cach of the cases ‘I:n:fﬁf: the Conrt TIMRC applicd fhe

' g,uldam: ol TR i the facts of the taxpa}rw 5 case but was not
- satisfied that the 3ets and svidence astablished that amy one of

them &l elearly within the terms ni‘pa:agmphs 22ord 72y

- of TR Tn thiz repard, ihe pTiT!l:!'pﬂI e of all of the

Appellones e nosy paragraphs 2.7 - 9. Tt caonot be said lh::t
MRS conchision that nont of the thice Appelianis lett the

" UK permunctilly or ie tve sutside the UK ipdefinitely was

nrational in cimumstances where each roftened tegulady to the
UK lo their komes, wives a0d children and to work o9 emplovess
in their UK offices and pucsue other cxensive UK buginess or

girzial activrines.

* The xiztement in the final sdenee of paragraph 1.7 of the FiGC Caea is similoly
mfmmumd.surpnm :
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[ APPLICABLE TRCAL PRINCIPLES

L.

12

The Appollant tropayers in these nppeals toly upon the alleged -

cication of & substantive legitimate expectation based oo 1820,

- HMELC sceeplz that a taxpayer has 2 Jegithnate expoctation that

HMBD will apply the guidamce of IR20 o the facts of has

patticolar case and, if sotsfied thet the fhots and evidence [all.
wilhin cme of the cimumetaness in chapter 2 of IR indicating a -

cortain residence treatment, will breat him accordingly”

Hewever, in appmmhmg the izsees of mlm-pr':tatmn that lia at

'lhahl&arl.ufﬂ:ma:u]:rp-:u!a it iIf npeeEzAry (0 be clear both us Lo the”

principles o be applicd in considering a cluim thet a poblic body

has created o substintive lepitimite cxpogtation; and as o the -
* mature of IR20 pnd the context in which it sits.

A elear, nnambiguaus, urqualiled proimlse

13.

14,

'The first, and tha key; ingredient requizad for e creation of sush

am expectation in the caze of guidanml: auch as LR2} is the

existence . of a rcprt;ﬁmmnnu or promlse thal s “clear,
uuﬂuiumjﬂuﬂuuddmmﬂ af relevant qualification™; sce eg B v

IRC =x p, MFK Underwriting [1990] i WLR 1545 al 15696 (per
Binghat LT eited with approval by Lol Hoffmann in B

(Bancou]ey ¥ Secretary of State for Foreign wnd Commemyrealh - -

Affairs (Na.2} [2009] AC 453 at [60]; see also Lord Rodger at

NE 15] and Vaord Carewell at, [134]; Baocoult béing itself cited
with approval by e Privy Coumcil (Sir John Dyzany in
. Paponstta v AG of Temided and Tobage {2010] UKPC 32 ul -

[2&].

Tt ia fir the Court b determine the ncaning of he guidumes in
qxlﬂslicm: ¢t B (Lol Banety v SSHD [2008] EWCA Ei\.- L
Firl Scorvlary of Smte v Sainshury™s Supemmorkets Ted [2005]

PRl ¢ascs madlarsclorias HYRE s pasition in thes Tespect (e pregraphs 10, §Lond
I3 of e BGC Creeand 5.1 D&T Case). HWEC"s cage hag ol chianged, bl the
Appellanta” Cancs havs soes 1. The Appellmit previcushy conterded that TR20 corddiised

- “bright fine lesls™ that JIMBT wos boued 1o np-pl:.r mp-:-l:trr: of e Faeta; Boelodily
Teapet hrsea LT o [11_'|
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RWCA Civ 520 at [16]: and (in & lax context] Agceniwre ¥
HMRC [200%] STC L503 &t [33] (Sales T} The qrestion iz fhus
whet the puidance mcaﬁs, dtd nat what the public mthority

‘ight Fatimally comelude it to mean,

In determining such meaning it is trite that:

* (i) the conrt & not constuing a statude b Statermenis of peosrul

Pl

(1) the fme meaning nf'p:an:is of the muadance ghenild E: ad in
the light of the docvment takon sz & whole®, and having
partculer regard o the purposcs for which it was musde
fderived from either ar hmh of its comiext and its expross
sy 3

In detetmining whether & pm.‘mjse of thic kind haz been made by
the public authority, and if a0 whet the comtent of any such

- promise way be, the confext is u!]-'impnrtant. As Bingham LY

gt it fr MFR Uinderweiling (saprz) at T569A-C-

Lo tn assessing the mcanlng, weight and effect reasmably o
be wiven o =tateineets of the revemue M facinsl context,

inclding the position of (he revenne fsclf, is all impartant,

Every ordinerily sophisteated taxpaver lnows that' the
revenue iy g3 tax-collecting apency, nob 4 tax-imposioe

authority. The taxpayers’ only lepitimate cxpeclulion -is,

prini fatie, that he will be txed according to stermte, mot

Concessicn of @ wiong view of the 1aw: Rep v dfforncy
Gepgrol, er pare fmperiel Chemical TRdustrisy Ple. (1936)

60 T.C), g, per Lol Olver of Aylmerton  Such
taxpavers would apprecixte, i they could net so pithily

cxpress, the tmith of the aphorism ot "One should betaxed by

law, and not be nnteced’ by concewmion:™ Festep v Tplead
Aavenwe Cosmizsipney [1%79] Ch 177, 197 per Wakhon 1.7

As this pasanps indicates, the pusiﬁuu.nf_ﬂhﬂ'tﬂ £ an important _
element of the context, influsncing bolh the cxistence and the
precise toluwre of any alleged pronize said to lave oreated f

EAs Wilkis § satd, TR20 is & Sacomeut thit “Nav rn by tewed vole aud nas picpesant™

[10] [BFApp L pSL]. Sasults Mrses LT a8 [34] to simular effect, -

T -



ahstantive lepitimate expectation. The Llliswimy points are of

40k (ot

(i) TIMRL, os Hingham 1) emphasised, is & twt-collecting

agency charged with fhe function of collectiip Qi toses Lot
Parliament haz decided shianld be impozed on tAarplyens.

(1} IIMBC comnol act wlve vires; and thes any promm se, however
clear, to do har which - HMEC did not have power 't do

.umuld b incapable in ﬁ:in-:iple of E.::ue-rati.lig a Tepilimuie

. expectation’.  HMRE has & wide managerinl discvetion.”
Hivwewer, there i3 a vias;s.- bme beyond which this disciction
can ro longer be cxm:md? ‘Thws, for cxample, 51 of the
Tﬂm:-s Managcmcnt ﬂ.::t IQ?I] gannor anthorice IMEC o
ATROEmRE 17 ity pubhsh:.;i guwdance that it will delibeishy
rattain from collecting faces - iat Parliament has decided
shall be paid, HMRC?s ‘power to muhlish concessions is a
power  that  may _!uwﬂjll:.r be exercised it pelatiom po
CONCEENLTE anky t'!.'h:rc those will focilitate the cveral| task
of tax collcorion, bt with a vicw 1o the best mEnier of
obtuining fr the aticnal exehequer the highest net rohum
(hat is practicable: Willdneon [2003] EWCA Civ £13
(Phillips MR at [45] and [4&]) sprroved hy Tord Hoffmann
mt [20] and {21]. This fam'ur& SUpEEsts 3 properly cautions
spproswch fo guidance = buth ia relulion v whelher HMRC
has indeed hound itself '}r:. public law in summery tn forgo
to, and, even if it has, a5-to the Ratuze and extent of nny sech

alleged crmesasions.

* Al Fayed v Advoests General pf Seotlaed 77 TC 173,

¥ T Taxes bManagoment Acl 1970 §a LY places incotne tax ueder the care and maseg s
af HWARC! and for that porposes coafers upon HMEC cortain dizeretion i the eperedes of iy
powers. The mmngerial discretitm i wide, obtoding 1o cover; ®.. the bas) means of
otaiing for the nati onel evchequer from the fexes comomitied 1o their chncge, the highest
nel:tm:m :ha't mpt'a-:unahla baanrite g regmil-:- 1he etaff ava.tlahl-a I:-a-lhammdlhamn ot

Tl {1357] AC 647, A3 fper Lard Diploch)). '
*Widks g it s, 1he toamagreal diserefion does ted sxtend ec wide ag to pertedt 1IN T3 act

chzary L i alaiubaty duly: E.j‘ﬂkmmjj_mﬂ T2 T8 (0L, Lord Heffraeru ac [217,
uppresiog the decigion of e U4 i thal sapoct, sea | HIOT] EWCA Civ L o [A6]1. B

alen TRC w Fewton F158GR] A0 457, 316700 (Tomd Upjchn]; Vemley » TR [19R0] AD 1142,
VL7211 736 (Fapml Wilheforce) ard, cepomially, 1194B-11950 {Tarsd Bumund Tivica).

E -
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18,

!.’[ji}IIMRC 5 alsy well dware 1hal the eoncepls =et cmt i
legislation hy referemes 40 which the payment of tax is
delermaned am inlerpreted aml cluficd by the jurisprudence
of e Coorts over the panra.  That Junsprudence 15 an -
intepral part of being “taxved by bow™, That is of cotttee not to

.. 68% thul there miphl act be real benefit in HBRC i'ssuing
puidunce on some af ibe, more complex cortcepis (thal fndesd
Iz what HMRC haa denc in IR20),  However, it would be
therently sicprising, am::] pul»:.:hriaﬂ}r problematic lapalby, for
HMRL by *puidinee” signilicantly to depart from principles
established in the relevant jurisprudenee,

Aa the passage Fn:um MFK Undersmibns alas indicates, the:
position of the fEXpAyEr i wlen relovant. T s of coimse well
catahhs]:erl thet the penesl approach is “how on a Bit reading of
the promisa it would have been reasanably understood by thorg
tr whom it was mede®; pér Dyson Liin R {ABCIFERY v
Sepretary of Statg for -Pefence [2003] QR 1397 at [56), cited
with approval by the Peivy Council in Paposetl (ampra).
Howsver, some care is nesded in considering the specific
pogition of s taxpayer, including in paiﬁl:ula_r 18 i thesn appeals
thass who sesk b lako adﬁ'anrﬁg;c of toa-resident st

(8 The target sudichee is, 2= Ringham L) noted i the passnge
quiresd ahpve, “the -:hﬂ.ﬁnﬁ-l':i]j-' somthisticated Laspayer™,

{if) He tan be tsken t0 Jnow that which Bingham 1. sscribed Lo
~ himy —namely that “he wi[i e taed accarding to staluls, not
nuncmsiu:m_ or wIong view of e w", He will not
necessanily have sscribead to him an inbimate knowledpe of
e law, Butnor can he simply pmceed on. the hasgiz that twe
law {and for example, Lhe pridance # may provide on flis
concepls ueed) will be m-e]evnnt m the cumtext uf ihe
-wnidamce riven by HMBC,



19.

(iEnpartatitly m the present cortext-{see futther Lelow), the -

w.i]:la}r.r muat he taker b have resd any guidance 58 & whoks,

paying propeT attention tn indications given ns to ita nalun:.

In thesa circumstances, the essence of the approach, with its
emphasiz bolh o the capacity nf tormally peblished malcments
to bind but also on the very m:pu::-rtant cavedls, was sncapanlabed
by Bingham L] tn MFE Underwriing (supza) at 15690

“MNo doubt a statement - formally published By the Trland
flevenue w0 the world mipht safely ba reparded as binding,

- subject 1o lis terms, In pay case fnfllng elnnrl}' mthm
ﬂlEIII " {emphasis added)

Gruidance “such as IRZO 1_.1.-'El| frequently - melude  conecprs

: n:q.nin'ng-an evaluative judgment to be madc i apphyine the
' concapt o .an"_l.r paciicular set of Bots. It is subiuilied (hal ihe
cofract approach in principhe in relitioh to the application of -
stch oncepts to the fcts is one of rationality. Thus, whete ona

proper inferpreiation of the guldmc: it calls ﬁ:rr E!.raluahvs
Judgmﬂms i onder to detarmuw th.:ﬂ:t&r he: lﬂ:qm}':r fallz
within fhe condition or :undm-tms tdentified by the puidance, the
prnper approach for tha nnur.t iF to traat H'M'F‘.IC as fha privocy
decision-maker. This was the analysiz of Sales J in Accenture

© fsupr) [34 - 36]". 1T wos considering the meaming amd effoot”

of exiis SIIU.]'[{II'}T."'.I'}’LT cotcessions. “He noted fest ibat the
proper itkepretstion of the scmeensions was 3 matter for tho

Coanrt, atd wenl oot

34, . 1o relotion i the epplicetion of the Conesssion to the facts
i by vuse, eviloelive judpments were valled Cor in relaton 6o
ciuch of Conditivns (3] and (b, Wiz AL “supplyving s1aff” 1o
Barclays, a3 that expression’is to be uhderstend in the context of

" the Concexlon® Was ASL carying on an “'amplojrment business"
an defined in the 1973 Act? The judemients required on (hoss
pointg in the grgumarances of the tripartitc amangement in this

cage were oot sinple and straightforward They were evahiative’

judpments of the kind identified in, for example, Moyna v
. Semlety ol Smas_rw_uﬁﬂﬂw.[:ﬂusj | WLR 1529,

from the low; sez [52] of the judement of Snles T.: Thae relevant parts of TRUF relied upon by )
ibe Appoilacts are wot cxird slatucony concessions and are nfended to redect the eommon

low of cesidence snd should be ioterpreted (50 fa1 os postibie} of 52 doing,

L



HL, at [19[-[20]. Iz ic foe. the court to maks (he mecpasary

£valuaTive jwizanents as primary decigiop-maiker, heving regaml to
all Lhe evidence availzhle to it at the time of 1w keating? Or is the
raoper spproach, on a goestion of (his kind, for the sonzf to treal
FMEL a5 the primary dedision-raaker for making such evaluative
judgments repindms the proper applicaton of the Cohcession,

baving regard to the cvidence befowe theon, and subject anly ta

reviger Ly -the cobirl dp ensure that their judzment was ot sn
itraticmn] o

35 In my judgment, the latter is O corpect approach on ap issue
of this Tind. HMKC ae tha Beedy enirasled by Parfiament with the

Fole of adininislenng the tax ysern, who have mede fhe relevant

devizion to promulgsie and operats e Concession. They have
expericnce and experlise in making evaluanve fudgmients of the
Kind in question here. A decision wes called e fom them
whether the Consecdon applicd or not, and that 43 (he decision
which the court iz asksd to review D Uimse preccodings. IF they
propecly interprotod the teoms of dic Conwession and teached B
ratianal comelusion that it &id oot epply in s case of AST. fuven i
the cowt rght dself bave reachad a didferent concluion), it conld
ool in my virw proparly besaid it they bed acted nnfaily or had
comrnitted an.abwee of power. Acsardingly, it eould not then he
siud that there wers any proper or sofficdent sroonds for (he congt
o ewedelds - (heir judgmenl by refercnce fe dhe aw ‘Protecting
substantive [eydtimate expectulions, since the foundation for the
docieune ull legrtimate cxporlations is unfainss: or abwse of posver.
Moreoved, oy case whert HMRC rationally conchuded that
perandl m the position of ABL did oot fall wdthio the kems of the

t Lemecssiun, it coold net properly be sid theat that person. hud a

cace “falling cleqdy within® those lerme, a9 raguired under (he rest

stated by Ringham LT in =x p, MEK Undersriting Agetoies Lid
ad zeiterated by Collma Jin Greenwich, Eropeity 11y,

36, T Nuerefore conalder that it ie for e count ta vebs upes e
proper inkerpretation of the Concegion, but that therwise the

--preget legal teat in relation o dbe cvaluabive jodginenls mods by

HMRC 1m deciding whicller, Condition: [a) and b} were satisficd
or 0ot i4 & st of ratdoyalily, applied to the decisicos conlained i
the First Diecisiom Leftor jn Hpet of the evidsntial ‘malerial

. vailable to WA 0t the tine that letber wag zenl,™

The specilic featnres of the present confex?

21,

The peneral featuesy dealt with abere relating 1o the position of
HMRC when publishing guidance of this kind: and of the
urdinarily nophisticeted taxpayer are notsd znd not repeated.

" Hewover, it i necessary and important in comsidering the jzsuce
of mrerprctation mizsd by fhese appeals tn have regard m fhe
Freface to the Guidanes. 1t iz to be sioled that in both Cages, the _

11



2z,

Appellants focug sxclusively. on chupler 2; und chogse simply to

ignere the Prefice ond chapter 1 IR2. Thoy statc, so far as

relevent at s stape:

“Ihe notes in.this booklet reflect (Be law und preclice at
otgher 199 They arc not binding in law' and do oot
alfeot rightz of appeal shnat your AAm LAx,

Yoo should boar i moimd that the booklat oflers veneral
putilancs vn how he les apply, but whether the poidanes
is appropriate in a porticuler dase will depend on all the
frots of that caze, If you have any difficulty io applymg the
. Tules im YOUr OWN cAse, ¥ou shatld eonsult an Inlind
Revenue Tax Office = see paragraphs 7 b0 9 of the
Introduction on contacting the Inland Rovenuc,.... Soone
practices explamed in thiz honklet are concessions made by
the Tnland Revenue, A goncession will not be given ir auy
.case whers art attérnpt iz mads ta was it for tax ecridance.

I  Residenoc and nn:lin.aﬁ reafdence

1.1 The terms ‘residence’ amd "ordinary residence’ are
rot cdefined in the Taxes Acts. The puidelines o their
meaning in thir Chapterand in Chapters 2 (esidence status
of those Teaving e L) and 3 (those coming to the TK)
mre loreely based on rulings of the Caunts, This haoklet seta
oul the main factém that are teken into sccoomt, but we gan
ortaly make a desision on you rasidemes staris om the facts
in your parficnlae coge.”

HMRL does not rely on these pa.i’a..g.rapl'm 89 g hesia for arguing

thet it iz mot bound fo spply IR20 ‘whers. the foemund
cireumptenees fall elearly within s terms (HMEC applying
ApDIOpriate judgoments to ﬂ'u: cvaluphive coneepts it contams),
Towever, e Fallowing are L:n:l.tnedialel.y appa.rem”:

{i] The staied intention of e Guidaucs was 1o refleet the law

gnd rutinga of the eourte and practiee at @ particular date.
IIMRC published TRI0G based on the principles estalilished
Yy case law and consisient with those primciples, Thers is o
divargance between IRZ0 and the law. The Preface, fairly
read pnd frbm its. outset; puts the omdinarily mphistir:al;:d

"L HWIRC dacs jied eoiticod Wat the reference to the Guddance not being *binding in Lpa’” is
in ftsslf sufficient fo preclude o legitimabe axpeetitien astng . Uhar peferenct is congisicot
hawisvir with the thames aimk desor of the Prefece, va maly=z2d in dhis porogruph of the

Case,

12



AXpuyer o .n_u;:-ﬁ-:r; that the Chudance was iotemlsd o he
teflecive of, 31d mut & depasture, froun the celevant law.  Tha
A therme appears in the reference in the Frst scmicnen of
the secomd patagraph lo the Guidance being as to tho
enderlying and peverning “niles™ Me 35 olso put on notice
~lhat the Tew and practice 15 as ue a p.ﬁrﬁm._ﬂar date (Octuber
1999, No doubt, iCa legat development radically sMered 2
part o parts of the Guidinee, HMRC could and would isstwe
revisel Cmidanco,  Howewer, the wxpayer is gives mo
promise o7 axpectation ﬂml the Cuidames 78 doing mere than
mmirnatising low and practice at that date. .

(i) Thers is m :xpre.';'.s warning aind an express solution offered.
“The w'iming is that the (i'midnnm is poneml, nat necossarify
: 'cmnpmﬁmsiw': fsce fhe reference lo the: *main factors” in
paragraph 1.1] and the snslysis of the application of fhe
Guidnnce 14 necegzarily fact Epﬂiﬁ-;:-. - Thol 15 unsurprisig
given, .ﬂnd is reflective of (he evaluative neture of almost all
g;:f_tim concepts wsed in the Eill'iﬂ.i.iIlléE and the uderlying legal
principles, 1E20 contains. very few hright Jine t;mta of cetiain -

" application. The sohition iz to eonsult the taxpayer’s Tnland
Rovenye Office. Thol should be denc, according o the
express terms of fhe Prc;f'a;:c. in th case of "any diffculty in
applyirg the ubcs [the e ;EH:III!.'-EP[ us hos been uscd carlier}
in [the taxpaﬁr's] o e, -

§331) Thus, to ground any lﬁgiti.i:nale expcletiom o the face of this
.Prefur:e amd, in ¢irtumzlances where he has chosen ned to
consult the televand lux’ Dffice, it is necessary for dhe
luxpayer b demonabretc &mT. on ifs tone milerpretation, tha
Giuidancs is clear to the p;:rj.ul of there bying ne ditdoulty in
the application of the um:Eﬂ:.rhg “rles” g5 retlected in the
Chritdance. ' '

13



The termus of the Proface and of paragraph 1.1 of the Guidince -
are propérhe and ar:.r;urare]j._r deserptive of e conlenl of the
giidance that follows, Thug, in smmany at this sige:

(1} Both under couttmen Livs principles and IR0 i is pessible to
he resident {or andinanily residanty in bolh the (1K a0d sone
other country at the same tiow:, Accordingdy, the Guidance
pamgraph 1.4 wama taxpayers of (his possibility and of e

© Inct that simply becanse a person is mesident abroad does nm.
© meen (hat Be cantuol alzo be resident in the UK,

[} The- tusta for estalilishing non-resident stams in 2.2 grd 2.7-
2.9 am avaluadre or quﬂit.a.tiva not merely quianthalim us
the Appellants contend (RGC Cuse parngraphs 2406 D&T
Cuss prsgrephs 242 ‘= 24.3), Absence alome i5 mat
sufficiang, huwewfr lemge [t i the mature and chatacter of the
ahsan-:é that mattees;, and tese un: questions of Geof and
degres. A pomon whe usually Hves in he DK but takes
holidays of makes business frips abros) cxemplifies the:
obrviane cage where the necessaty quality of absence from the
UK cammol he established. This is specifically [dentiGed in
Z1.

(iLi)Thers is unI;',r ome bright iiue test eslablishing Tesident or wem-
. resident statug in TR20 that eun be applisd without any widcr
fachual enguity, and is capablo of cerlain conclusion, Tt hus,
statubory-foumdstion n $336(2) ICTA 1948, and & found in
IR0 1.2: ¢ perscn will alwais be resident if present io the
-TTK for 143 days or more in any one tax year, bere are no
l;xﬂﬁi:lﬂﬁnﬁ- 1o thus, us IR exprcesly sfates. As stated, this

buight fine test s laid down by Stalule, The day-count rules | .

{which have no statitory tesial are not a test for estblishing
rou-residence, but concem visits To the UK onee the taxpayer
has ubready l=ft apd mb]iﬂh&d hi: mon-toaident status: see
Riosce T at [56], '

14



25, Mor daes IR20 limit fhe seope of EDMRC s factual gnquiry as the
" Appellans have appedced ta dnntﬁnd. But this does not diminish
ot delract ffom ity utility, ez Mosca L) meopmiesd [17]. If a
w#ay:r falls clearly w‘it11:1"]1 e specilic Irival sitgations
duscribed by 2.2 0r 2.7-2.9 (the apprapriats cvalustive judgments
havitg beea Tl'_lildﬂ::l,.H:'ﬁ'mﬂ will reat that taxpiver inocoordance
 with the terms of 1R20, Similaily, the Fet that & constrstion
may, in some vazes, Jead to unémaiﬁty, daes niot eall into
quéstion its coTrecimess {contrary tn puragraph 40 - 42 of the
RGC Casc). In a field Traight with borderline eases relating ta in
eLGHnELS variely of circumstances, TR0 assiata taxpayors i that :
eepard, but docg mot sct out bright Jine tests that fend themselves
to A contafn conclusion, which would he 3 fundamenial departure
f:'DJ:;:L the common |law appi‘nacl.a.u
: |

“Change of pracice — bogal principles

i The -l:]-l:n:Itrin.E Erl' Iepitimote Ir.xpn:n:lminn, b ]:rnx.\:dura]' and
substantive, iz foamded on the asmbhsIIML .uf an abuse n.f

' power, whish is in fum. founded on the telahod principles of
[uirnesy and gond B,l:lm:inistmt.iml‘. gee £ In e Preston [1925] 1

AC 835 at B645; Ry Inlpd Revenue Commissioners ex parte
Matrix Scouritics Lid (1994] T WLK 334 st 357 and 356; R-
{Nadarajah) v Sevrelory of State for III_']; Hg. .nle Department

. [2005] EWCA Civ 1363 at |68 |-[70],

2% 7 It iz accepted -fhal there may be ciccumstances in which a
lepilimaty  eapeclaton may * be established shsent a cloar,
roambiguens and ungquulificd promise; and that a deparare from
a pruclice cam amount to an: abuse ‘of power, becarse such 2

dapactore would be unair mﬂ.mntuu_:}'_.m good an:lmrnstmtmn

' Thie acops for begitimels aureament betwesn the faxpayer and HMBL ov whether he
[k cleorly within the welewoni prrpprophs m L2 15 furbct bestgmised by Chopter 10
whizh infiives 1k tuapeyor thul il he dorsgrees with FIMPC's interpretedon of the Rrita he
hzr tha right ¢o nppeal to the Tax Tribosnl whicl will conedir thi yuestion nfresidence
SLANLE o aoeral ek T prirweap s ;
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29

It 35 fo bo woled al the antscé that the Appelloni here claim thal
fiey have s sobstantive ll;‘gil‘.imait exnectation that aon wsserjed
practice wouwld comtinue,  The dilferences betwess thiz and
proceduril legitmate expectidon hove toon J:Ill.h:iil E'U'jill]l’.‘:il:li m
the Cowrts — see espocially, and by way of cxanple, B fon the

apphication of Bhett Murphy] v the ndenement Auscesny [2008]

EWCA Civ 155,

The autharities hava pecapnided that the esmblishment of a._
substantive legititmate sopectation based on a past prectiée, and | :
not  iovelviog @ cclear,  ypambiguows  and 'unqunliﬁed_

roprosetitalion or promire, will e exceptlon:l or “rare indeed™:
o e B v lnland Hevatns Emusygmm Ex pare Thalevey
[1996] STC 681 (LA, Sir Thomas Bioghem MR and Simer

Bzown LT delivermg the too principal judgments, with hoth of |

which Hutthinsoa LY uprped; the “rare indeed™ quvie heing from
p695); Bhatt Murphy (supea) ol [41] citing Lord Tewpleman in
In 1= I“rj_tgg (snpra). Sa m E [ARCIFER) {zupra), Dyeen 1.J
piving the judgment of the Court {als5 comprising Lord Philbips
ME and Schistnann LT Raving analysed wa 1:_|m11: LIn IEE[
(Supru} stated ar [T2]-[73] fhat it wes

*12. . clear that it will obly be In an excentional case that a
claiin thal u legtmzlr expectation has beea defeated will
succeed i the absemce of 3 olewr and umequivocsl
mpreschtation,  That is because it will only be in 4 mre cass
where, abeemt such a refresenintion, it can be said that o
deasion maker will have acted with cunspicuous anfaimess
such as to smount to an aliuse of pawer.

73, ... there is oo worrant for freating this case am a0
exceptional that the peed for a clear and ureguivocal
repregentolion b found 3 Iegltllmre sxpetiation o be
dispersed with ™ .
The poncipled masons fu I'J‘.-E: Courts coly heing propared
execptionally 1o intcrvene o this sorl of case were exploed [
Ehag Mpmley {supra). The Court of Appez) noted at [41] that
fhig exceplionalingy was bazed ot the Fact that “a public authority
will net often be bound by law to maimtein in being a policy [or

14
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[E]

ii.

32

praches] wlich on 1easonuble grounds it hag chosen lo alor ar
abandon™, and .cher this i boeause public thorities typically
enjoy wide discretion which it is heir duty Lo excrdise in the
public intovest, deciding as tey have Lo both the comtent and g
pact of change, =

What i nocessary ta be established i otder o found such o
practice? 1l is subwufted thal, first, the pm;:t:ine must have at
Yeast the gamic degroe of clarity wnd Lotk of ambipuity id
qualification &3 ik required in onler to make out & promiisc or
represchtation of A Kind gn-mg rize. to legitimate expeciation,
Thett Iz oy easet: in principle for the requirements in welabon to
a practice ta he Ay les eri.i-ng:nt thegn they eve in relation o a
pramiRs. or rapres.t'nuﬁ;:nq. -lI:Iu that bawdz, ond on the basiz-of

athority (sse B ¥ [niand Beverws Conymissioncrs, Ex parte
 Uhalever {sopra), whet 9 n:a:a:in:d = "a clear and l;.'ul'lﬁiﬂtl;'llt:
 pattem” of an “invariablc™ practice over a prokmyed period; or a

“settled and established" proctive (K (om-the spplication of Bhatt

Murplid (supra) at [22]}) On fhe ®umpique™ (pA21G) facts ol
Unilever, there had been an invariable practice of not imsiting on

time liits {thal were it any event “demonstrably pointless

wrivem the proggssch followed) covring a large nuber of cases,

involving the same RAXPOMCT, OVET A p!::t;i-::ul ol over 20 years.

Secumdly, the Junsprudence alse indiesics that the practice must

amonnt in effect to & promise o undenaking of & particular
chamagter In csgente, the public autbority must, by the prachce,
bavo gives an assurance ﬂl&[ the policy or prcfice would

© conlinue Ardtwas puf by Laws L.} i Rhatt Murpiy a2 [43]

[
“Anhoricy shows that wheve 2 subslantive expeclsion is o
run the promise or practice which is its genesis 35 not merchy
a milection of the omhnary Gt ... that a pelicy with no
termming] date of tetinmalmg evend wall coobnue in effoot
unfl tattoma? proumds for its cessatiem zrize, Bather it wwag
constinte a specific undettaking, dirgeted ot & particular
idividual or pronp, B owhech the relevnnl  poliey’s
conliouance iz assured. Lord Templeman.m Prestom reformed
(B0G — 567 1o “eonduct [Ethal case, of i Camumissianers

iy




33,

i4,

A,

of Inlnd Revenwc] equivaleal lo o breack of conlract or
+ breach of representations"™,

Thirdly, and flowing Fom this quote, it will be relovant to fhe
claim that & substenlive legitimate expectation hus beer created
to comeider the class of person 2aid to be able to rely upon it Tn
Bttt Murphy, Laws LJ went o do identify (he “pressing aud
focussed natwre” ([46]) of the promise piven in Coughlan, He
goted that in theory thers might be ne limit to the mumber of
benchicianies of a pm.mi'sn of a subslanbve Jr:gil:imaté
cxpectation. Fowever, .- n reality it s likely 1o be siuall”
becanse “ii is difficult to lmaggine a case in which govemment
will be beld logally bound by a eproseniation or undertaking
made generally of to & diverss cless™: [46] {Soc to like elfect g
Toad Carzwwell in I (Rancouit) {sﬁpraj at 513)- |

Four(hly, whilst reliance on the asserted policy or practice might

* mat he assential in all coses, il is 2 relovant facier,

| Pifthly, fonning through the cases, and “specifically those

N YINE Ea.!p:ﬂj?ﬁl'ﬁ- in effect azsertmy that HMRL has lompons
its ability 1o collect tox, is 4 principk: of opea dealing. T MFE
l,:lndEr';vrirjng (enpma} =t lﬁﬁ.PE-F, Hiophim 13 gmph-anis-aﬂ the
need for the taxpayer to “put all his ¢ards face upwards on the
table”, It s submitied that thers i3 every reason why (e same
pn'm:iﬁ]-: should apply in the COntext of 40 asseried practce; a
finding of #buse of power should only bc made it the Courr i
entirely satinfied i spmunary, (hat e public nuthr;rit:r haz
clearly committod itself te a |::-|:re;ilir_'-n on an tseue squarely raised
with it ouisdered by In the Eontens of & grachios it 13
always opel o an iﬂdi\’iﬂu:ﬂ laxnuyer to do that which tha
Preface In the Guidancs qa:r:.i;?calh.r imreies hisnte do. The zame
applies with a professional adviser, IT the later believes that
HMRC 35 following & poneral praclivs, particulerky ong that
invohres HMRL foregoing an ability 10 collect Lax, he cam and he
stould raize it squerchy with HMEL aul ':i;j_n.-ilc HMEC to aproe
with hiis view or to clarify the i:lﬂ?iﬁnn.
“18
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T

+ The ezteblishment of such 2 ‘proctice by HMRC is adl the miore

difficult in 4 comtext in which the following roluble featpes ar

Prescim:’ '

fi) T}H:.prav:'.ﬁ-:t, asgemied does nol arise in reloton to the
' la.tpa-:.f:r who glaiius that HMRE has bannd itself to treat lim
in a particular way., This stands in stark contrast to the
pusition. in Unilgver, Lostead, the attempe 1o eswblish the
practice is sought i he based b pariculdr un their advisers'

| cxpericnce of othee cnsed. . '

(i) The practice iz said t» go beyond the elear and express terms
of the Guidance; sod thus in effect to bind HMRC tv forcpo
tax aceoss a polentially wide swathe of cases.

{ii1)The practico is said 1o do =0 in & coniest in W]:IJII."‘.'.]'I in ahmost
all cases (and fhese w:e:e ne excéplions) 3 number of
Wa1uﬁw judgemmts needed to be mads bascd an the
purticafor facts of the individual cases’ '

(1v)The practice is mid ta have ATiZen 20 48 to provide what 19 m
effect n binding gloss on Guidince which cantaing ot its VELY
ontset the clearest indicolion that (a) if iz intesdsd ag &
reffection of law sud praclice ol u particulap dates {b) it is
general in nature; end :fc) carcful comsidetation of the |
pattic elar fats of the case T quastion will be nesded, '

CORRECT ATROACIT TO THE TI"TTEI{ERE.TATIBN ANLE

¥ . APTLICATION (W {rlJlI'.lA"n(_"E I RE20

Frregrraph 2.2

37,

'I'h& une;p:emtmn of PEm,gmph 2 Yigrelcvant nﬂl].-' o Mr Duvies
anul ‘Mr Joroea. Mr (1a1'nm—f'nnper rightly places no lisnes on
iL {But in fact, the sl focws of the dispule in the cascs af Me
Davias and By Jomes 1y whefimr theit complovisenl was in fact

19 -
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a9,

4.

finll-tinee in the relevant tax year so that thoy could be suid i -~
bave: “lefl o work fall-time abeoa® for the whole of the relevant
year. HBARC hos always dmputcd thiz point, despite the rc:pu:.u'rcd
nsmﬁms o the contlrany 1n ﬂ-u: 28 Casa.)

- Relevant pax pear: The Appﬁ]iunts cantend that HMRC has

misconstrued 2.7 and in particular:

“Your nhstnce from the LK and yaur éum]nj'nmut abrnad
both last for o easta whole tax year; - {emphasis added).

They comtend” fhat this mlrence o “a while A yer®

meferencs to any whole lax _-;.rcar amel g neu:eswjly the tax ],ear
in respect of whiszh the charge to- capml gaing tax is raised. The
point iz impogtant it their ceses bocawee HMBC hos alvays

" maintained that whilst Ful]vizim-: cmﬁIﬁyuﬂnl_ might have been

estalalisbiacd at some Yater sfape in the: tax yoar 2001102, the frcts
o ol support & conclusiom fhat these takpayers were warking
full-titrie m Pelgiom by 6 April 2001

By cxtra-staiutory concesmion ALl {roflected in fraragraph 1.5
IR20 wmd cited below) a taxpayer whe leaves part way through =
tax yoar may receive dplil-year Bx treatment for the YEAT it
which he lepver, bot i is commpn groand that thija GOl EE O
does not apply for capital faina tux parpases, Aecordingly, il the

- rxpayer doea ook leave tho UK o work full-tines sbroad prior 1o

ur by the commcneeinont ol a tox year, be will be residont in the
UK for at least purt of thot.tex yrar and therafore treated =r
resident for the whole yedr Fn:-r purpam of, arwi lizbla 1o, -:ap:tﬂl

. gains tax,

IR20. must hé construed as o whole, by roforence lo all its
proviicns and so far a5 passiblc so that they do not conmadict
each ather. Az Moscs LT stated, al [34), it makes no sense to

pErmMit o taxpuver (0 claim non-esident status under 2.2

notwithetanding that the Rill-time empluyment started only part
'I;i-'a'j." trough fa elevimt i year in light of paeipraph 1.5

0 -



41,

LY 8

43,

(headed *F.eaving or coning o the UK part way theough the tax
year™) which provides: o '

Ftrictly, you are tuxed g5 8 UK resident for the whole of &
“an year if yoo ame resident for any partof i, But if you leave

' ar come to the 1K, part “;ay ﬂuﬁugh 4 lux year, the yoar may,
by concession . M _spiil- Where this applies, wour lai:,-c
Nalilities on [heoutes which arc affected by rezidesce will bo
paloulated on the basis of the perted of yoor achial residence
heic during the pear.. -LhE:s has the samc cifect as splitling the

Gt year 1nto resident and non-reskdent perinu.is.’." o

Further; fnll-litoe cmplu}rm:pt in sebsequent jfmm carmni affect
fhe starling date for nan-resident treatment, which i3 determined
by refercnes to-the date the Lepuyer lefi o wark fill-lime abwozd
(for 2.2 puiposes): seo Muﬂ:r- LT at [33]. Frll-tome employment

- broughout any kater ax yeir vunoet thersfore affect the

taxpayer’s residence status in a0 carller lax year if he left oaly
part-way through that tax jrea: '

As Ward 7.7 stated, a6 [L15], he plain and ordinery meating of

the: words of paragreph 2.2 is that the taxpayer iz to be negted a5
on-eesident snd not ordinanly resident if in the year in wlich he

¢laimaz to have that status he not owlyhas becn absent fom the

United Eingdom but his alse been in full-time empioyment
abroad for a least the whole of the year i wlieh be claims
exempiion.

T Consequeatly, if it was open o HMEC te find thet Messrs

Dayies and-Janics wore tot J.u full-4ime employment i1, or by 6
April 2001 {a pessibilily conceded by Mr Glyn Dasdes 2 sy
para 857, their departuee in March 2001 wan nat i work Hill-
tite atd thedr cuses do mat f2ll within pacRgraph 2.2 avall

Nature of teaving: Leaving the UK 1o work full-time ahrogd for
at least a whale Lax year, pmﬁﬂ:r] the: diy count is met in respeci
of teturn visily, i snfficient in itself to-establish non-residence

21
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43,

4.

Doz 2. purpasss.  Thas 18 :;émmisetcnt with the case law. In Be
Combe (1932) 17 1€ 407 the korpayer who loft the UK (o take
ap full-ime. employment ﬂb:mad m How Yook was held e have
made 2 distingt break with die UK and therefors become non-
resident. Taking up gemiing full-time enployment abroad that
ahzasta mrﬁugﬁnut the tax :}ﬂ.'.‘ﬂr, will wsually be a '.-;uﬂ'i-:':imil.ljr
significant _changc in the txpayer's life to constittle 2 distet
Leeak with the UE Tt ig therefory tegurded a3 sufficicnt evidence
{subject to compliancs with the day cotmt rl::-l.]:l::li:l'l:mm'ltﬁ m
respect of rotum wisits) thar fhie individual has “lef” and hecome
nom-resident in that fax yoaf {Mrs Melcan-Tooke wis pars 517,

For 2.2, the taxpayer thust Beave for and remain ire foll-time
employment throughoul thl;::rclﬁwnl. tax year. Anvthing less
then foll fime employment will pot satisfy 2.2 Whether
employment iz fll fime i a question of Gact and degree,

'dl;1=|:miiﬁ-l.1-|.:_'r e parlivwisr cinumsdenees of, cach cAn {Rac

peragraph 2.5). Facts, such as the satore of the dulics sbroad gnd
the extent of substanlive duties m the UK are mlevent ta wheihe:r
emplaymenl Is filll-time within 2. 2 and are expressly siajed in h&
relavant in paraproph 2.5 The fhctual enquoey m 2.3 i3 theretore

An intringie pant of 2.2 and i.fa tawpayor tails ac thal hordle, Be

catmol bring himself wil]:.in_zlz at all

Titagptaph 2.2 du.cs hon require the taxpayer o cut fnher tes
with the UK. Aguin, this iz consistent with the law, 2z Moses LT
bedd st [54]%. Novertheless) 2.5 makes cledr (al Ges retoined
wilhs the UK may impact mlﬂ:l.& quesiion whether employment
abroad 1z penuinely full-tiow and may ll:giﬁmﬂtﬂh;' be the subject
of IMRC inquiry'”. As stoted above, if established oo the faets,
leaving the UK for genuing fall-time employment abroad wiich
cuplinues Qwoupbout dthe mlevan! ok year will be sofficient

B ortion 335 1 T peavidea that wlse 4 Tan puyur weorie fill 4inie edulside: tha LK, this
question whethrr he is resident i the TE falls 1o B docided withous copasd to any p]a-:;e of
al:-nde murnbained by hie i the LR
M A recend Sammple of thie ds the Decision of the JFTT in Haokinsen w |IMEC [0}
AUKYTE 388 {1C)

)




evidanse thot the taxpayer has lolt the UR 5o 83 to become mioo-
reaident under pamuraph 2.2 [soe Mr West ws Poed 4491,

Faragraphe 2.7 10 2.9

47

48,

4%,

The Appel ants i Beth Cascs rely on povagraphs 2.7-2.5 T:mt r]:uazl.r -

A EO RIS 1].1.I'['=r 1 o intporiont rﬁpcl:ts

Mr Games-Cogper eontends that the test in paragraphs 2.7 - 1.9

i

() "long term abscnce from the UK {Le. fr thres yearg g

marz), eonpled with ahzarvance of the day coust during
that sbsence™ {pomgraphs 25 ond 43 RGO Casel:

{b 23 1s predicaed on 1he waxpayer net being able to
provido the evidence idontilied i 2.8 (paeapraph 23 RGO
Case);

{c) Mo severamce of UK ties is reqoired at all {paragraph 3!5
RGC Ca:m]l

In Mr Diovies® and Mr Fames' Case by conirast, thes aeeepd that

“comtext plays a large part in the inlerprotation of 11 28 and |
2597 {pﬂmgmph 4.5. D& Case). Morcover and agmificanily, ey
‘feeognize that a laxpayer nust change or hreak the potiem of his

or hoe life in order 1o ﬁllﬁlE theac cicumstonces (paragraphs
232, 4.10.3 and Q{HJD&J(.&SE] Tﬂlh:a:rt:ntﬂhﬂlﬂug;m:ﬂ
However, in thetr Casc they r:u:mln:nd

{8) Contrary to the -mnw:ssinn tnade om their b{.‘hﬂl\"ﬂb bl

245 8 frec-stamding test and not p-E.I'E.HIIJI: on 2.7-2.B

{paregraph 4.5 NET Cﬂse]l,.

(k) The critical question i what was flie x-payer’s rensnn
1or Iv:mrmg the UIE - wag i to work obroed? Was i (o be
ebraad for threo years wr mor=? Was il [br 3 settlad

T purgsa? — ond were their vizile Lo the UK fioin abmad
Witlum the limits r!FIREI_]I'.'" (pazagruph 4.8.2 D&Y Casc),
23
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21,

Thess are naceurate paraphnases af parngraphs 2.7 — 2.9 wiiich,

comirary to both Cases, do not enable 3 mxpayer whe reads the

puidange to Khaoow uxui.':llg.' what he nost de e become noil-
rogident, They do rot anewor what n}crnst.itul_q_:s “lomy tenm
absence fur thres yvears or mn::r-r: of “{gu[n,;_:, ur heing} abroad for
three years or mare™, Moreover, thoy mirgonstrue of fil entirely
to address the weeds of 2.5 and their impact on fhe rclovant
factual clicumslanoes deseribied; and they misumlmilund 143

it pargraphy 2.7 o 2.9, the worls “‘gu. abroad”®, *jeave” and

“left® toke their mcpilng from the conlext of thase parapraphs -

and the _fm:m:tl situaliong deseribed:

(o) Pamgraph 2.7 i5 scli-cxplanatory amd requives the twxpayer o
~ go abroad penmatiently. ' -

{h) Faragraph 1.5 makes c_rleﬂi' thal o lexpayer relying on 2.7-2.0
will be claiming that ke i mo longer resident or ondinerily
resident in the UK. Morcover he must make good that clajm
with evidence likely 1o be required to establish it the

* lanpayer has “Yait ehe TR permagnently, or to live onisldc the '

UK for three years o m:.'.ure”',

(=] Whelher leaving p:rmnnnﬁﬂ}' or for chreoe }rea:s'; or more, the

evidene reguired i o exiablish the quality. aod nature of the
separulion from the UK, For example, HMREC wilk Inok (and
5 entifled to Jook) at l]u nature #f linke with the foreizn
© sounity t“-'i‘fﬂp&_ to acguive geeommodetion abroad o fiwe i
o permeonend .’:'i'.;'.rme“:l.un_d the nature of ramaiing bnlke
with the [JK {".E"'}'m.ﬁh'r-!!';'m::‘ b heave properdy in the UF far
Vo i, (he ropserw i comsistend with prur siaded mm af

ivingr wbroad permatently ar for Ireg Yoaes o tere™ ).

(d) The cxanple gven in 1.8 is jusl that, an obvinnshy relesant

f1ctunl expple af something that binds a taxpayer te his

t}n.unm: of residence — his home, The gencral Quidance
tumnnl possibly caver the mnge of eireumetances thal might

s

7



apply 0 & taxpaver st diflerent atages of his oc et ife, stil
less 1o the vurety of thapayers' Kves potendizlly cngaped.
Nar i5 it an exhavstiva list of rebovant faerore, .

(=] 2.8 maker clcar (i it 38 noe oy fcient for a Expaver snply
12 live ahroad for three s, even if that satisfies the tost fir
resilenue in the foreign conniny, Whai rnntt-l:rs i5 thut he hag
“eeasod 1o b resident Ln the TTR", That “living outside the
UK" involves 2 severance of that which proviously bound the
laxpayer to the UK is clear from Eh:: fact that the tetention of
a hatis {r buancas, family or other relovanr tics) in the UK
can be inconsistent with.the taxpaver's sloted atm af Hing
sbmad permonently o’ for fwee voars of more, It &
taxpayer's tics with the UK, itll::!ud]qg kome, family,
husiness o s0cial Liss, are such that he is nat “living potsido
the LK™, he will not il me:r:quircmmﬁs af peragraph 2.8
A 'i.-l-'ﬂl not be tealed ez not msudenl: DT Tigie nrdmaniy

: rcmdmt.

(F) Eailuee to esiablish 311ﬁ"15:_ien[ SEVErENGE OF .scpmtiqn will
lead, =t best, to the mncﬁasinn thet dual rosidence haz boon
established. “Iho very concept of dusl mesideme despile -
departure abeoad (wllecicd in 1.4) reveals the ud]‘iuuiw: _
quality of previously hetd residence slylug for a UK renident,

(g} Whether & taxpayer Nas Jelt to live outside the UK for three .
| years urmm-{andﬂmﬂmmﬁrhchas lell the UK
- parmancatly or iml:ﬁnimli.r} s aecordingly & question of Gt
aud degres emd he must provide evidence to satisfy HMRC
the! he haz left fle LTK_, m: the pcnze of severing h:is tas with
the UK, sufficient tn divest himsell of tesidonce. Simply
kaving in the ph}rmu.l sense . of  going _.u'l:rma{l ﬂﬂd
msintai_uing_ visily below  the - gpesifisd day counl (ms
comterded by tho Apﬁei]ants] docs 1t setizfy the
requitements of 2,7-2.9.

23



(h} That pacograph 2.2 bnposcs Bo requitement fr-n bxpoyor to

)

lemnamstrate that he has eue pecsisting ties willy the TTE (athér
than UK bosed employment ties) is no warsnl fur constnnng
the differently wordad poragraphs 2.7-2.9 fn the same way,
This distinction i mpporied by 5335 [CTA which provides
that the regichcnce stams B a peron working fall fime
shroad s to b detenminesd without rogard o sny placs of
abode maintained in the UK. The ntaiite™s exclusicn of fhat

Fﬁétnr'dmunﬁtmﬂ:ﬂ the S:I.gru.ﬁu.,un-:l: of o severing of thes -
when non-residence s claimed for teasomr otfer than full . -

time employment sbyoad ™,

TR2} provides 1hat 2 taxpayer may cetablish that he ie not

‘rasident and not orditanily residenl in two distimet factus]

cireumstances; gither by catablishing (hat he left for full-time
Emphym::ﬁt which e has maintzined for at.]mt A yeour; or
by leaving pormancotly” dr-indefinitely. The oriteria for
achieving that sinlus e not the grruC and ate nol expressed
in the sarue way: see Moses LT al [48].

Pafug:uph 2.9 docs ot provide a separalt (ee-standing test
fromn parzgraph 2.8'%, 1.t ditd, there would be po need of,
nor any purpose to paragraph ZE Rathcr, the test mmains
thal siated m pavagreaph 2.5 — the faxpayer must show that he

has loft the UK permunently, or lo Hve oulside the DK for -

thtee yeirs ar more,

{kp Thus the paerpose ol paragraph 2.9 i3 (0 provide the @ypaver

with a further evidential means of satisfying thut teat if he

&5 Irc dsie segpiencl peragraph 3.3.2.) of the TRGT Cage ia oronp. The mils i secticn 33643)
[CTA haa bocn ania-ataled. I euoceme vimders 1o the UK {2, chager 3 TR0 Tt prowides
that fbe question of wliethee & i i in the VK B some temporary purpose ooky and not -
with the inreetion of cateblishing Me tefidenee beme i to be decided witbout repeed oo living
ncoommasdation availoble it che L Feet his e, The intmibudiion, purpose mnd applicaraa

of x336{2) is ennsilared further ot parapraph 70 of H{RC 3 Caep, :

" Ak mutuel by Mages LI, 2|51 ] all of the Appelionts in their Toint Sopgplemenlery Writen
Subsroasions, deted |2 Okiolas 24I0%, expeeisly aepted that puoepraph 2. %daes ot sed out
2 “spueific seennrn™; it applies to 3 faxpayer who eentersls thad he has ledtimd=fnitely o
permunneitthy Lt does nod havi des evichmes la vopporl that cralentirm. . This w3 ola :
confltined b b

Chalens-Campe s Rurplementany Skeloton Armament, dated 15 Cctobey

25
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dots ot have the avide:nm: when he lppves, As Moses L
nated, st [50], it would be abrurd if a taxpayet conld scquire
non-resident stelug on Ihl: basis of his claim that he has leit
pertnanently of indciliitely, wilboot satshlishing that he has
meds 3 disttoet break from zocizl and family ties in the

* United Kingdom, morcly hecanze he connot provide the
evidetice he has donc g0, and (s falls within paragraph
20,7 Accondingly, any “going abraad for a scttled purpose’
muzt be voosistent with a st bredk with the provious tas
tha| made the texpayer rexidant in the LK,

{1} The separation from the UK must bs of the samc safure and

- quality #s required in paragraph 2.8, I this regand, “seliled

plarpose™ has an :sr-.‘nh]i:éhr:-i meaning In the cass faw on

residence.  Dnpaniure i'mm the WK for o selled puipose is to

be comtrastcd with. departire for the purposs of accasional

eesidemee: see’ Beed v Clark [19B5] ST 323 at 34567
(Michalls J). : :

{m}WHnt CONSLOOLCS & setile] purpass is 8 question of fuct and

degree depeadent un ibe Cireumstanses of the particalar ¢age,

It is not a i:r]'llghl:.ﬁ.l:rﬂ test sapahble of ceram conclusion

Morcover, HMRC I mot bound 19 accept a’ todpaver's

promomiation o interpretition of the facs w upport his
ﬁnt&nliun thul be hws left indcfinitchy for a Belﬂe-:i PITPOSE.

LY T tbws eiemt that there is atcertningy consed by the noed to sver
tiv sufficicot to divest a lu.{;pa:.-ﬁr of UK mesidenee, this will
- typlcathy be in Gaclually I:I:m':lph:x cises of thoss asen on the
margine. Such uncertainty remits Fron thu fact that these
parmgmrapha (2.7-2 %) tequite consideration of the particylar ficts

of the taxpayer's case and that a judgoent is wade o those fcts. _

" Ihis absuadity is mlse denonstrated by the Sl thar Mr Duvies wd Mr Jemcs toly on e
sanse cttaphiymurl which sines nat saisfy paragraph 2.7 22 the 2ellled parpose entitling

i to mon-reeident status uhder pamagraph 2.9, 1 thot coumieaclicn is comrect thers would
b 1n ool For amy of paragraphs 2.2 - 3.8 sex podsgraph 4.3 of Uueic Caxe.

Tt was. mumrrial to the decdsice of Nuckiollz § (a0 3471] thee Mr Clark, wha legt and did oot
roake 2y VEsits 1o the LK o the felevant tow yepr, had nadi & dislingl beead™ in the
pottzrn of bis Jife in the TTE.

)



Even wherm factz are largely undisputed, a5 cuplained 1 (e
profece and pareprraph 11, o view will have o Ba wken and in
ANy Gses opposite: but E;quaﬂ}r ieasohable views might be
faken: see Moses LI at |26-29] aud [110] This docs not, 35 Mr
Guinea-Cappor contends in paragraphs 41 and 42 of his Case,
call imo ﬁu::sﬂnn IIL;a comeclness of HWMRC's consteuctlon ol
IR20. It simply mlects the wvalue judgaments jiherent in
conardering an individonl’s :mide:r,m: aming,

S50 'The Appellants comeid that the Court of Appesl crred in having

regird o or taking account of ommén laow principles of
mesidence Tow (pamgmph 43 RGO Cass: pﬂ.t‘ﬂ:gtaph 4.7 Dk ]
" Cusef. In fact, Moses L) concluded that parapesphs 2.7 — 2.9

required 8 distingt break ﬁ_-nui previous ties withio the LI an tha

. terms of R20 without refermes ko the r.:.'-m:: law on vesidence: see
[50] —[31] u:nf]:us Judgrent, ™ Iy wint cr-to say, =t |52], that he
waz egnlomed o hel vick b:.r the objective of IR20 stated in the

opening wotds of the Prefoce, that it is desipned to reflect the

v ™ It would, therafors, ha noted, be surprising if IR0 had
the cffoel of zontradicting extablished judsprudence.

54 The no i of 2 distimet break from pred oushy held fies paovides
' 3 clear test as to whather previously held vesidence in the UK

has coased. Tt distinguizhes exclusive rosidence sbioed. fom

dual residance,  As Moses L7 mated, al [53], whalul IR20 ig
dekipned to guide and simphify, peengraph 1.4 requires a value
Jjudgement to be made as b whether 8 teApayer, claiming 1o
came within 2,7 — 2.9, has cegsed o be 1caidenc it the UK.

" SirmiIncly, af 112, Moses LT sinted expresshy thaot the Appedlanis’ eppesls failed not
hermur of the jurisrsence in ndulion 1o reddence b beemise o0 5 proper interpecmtion
of 1823 dbery fell cubwish the '.'-iTﬂ-I'EI'EtDIII:H which would have pamed tem san-ceandenes
wlifiae, .

i Fm'lhemtnta,pmgraph 1.1 nf!l-til}u:.'atu rJuHhe sl m [ baptey 2 gre |p;5¢]}-bm.;1.:.n
rdllings of the Coorts.

*1 Thix ksl Tuny been duveloped @med rmougnised I:I:..I the Cpurtuin T.evene, Dayrhe, Bood w0
Clank aod Graces. Thi: destinction the T1& Y Caac edehs 1o oeake (oo o.g: pargrogh 22,3,.21
betemen atreak af des ood 0 bregk in Gue pattern of 0 toxpeyer’s il 13 & digtinetlos wichoot
auefbermmme In Gruep al [SUCULY the Cdart il Where & p=ron hus hod bis anle
residence in the United Kingdon be iz wolibely bobe Beld to bave cegsed to reaide inthe
Unitcd BAngdorm foo Lo have "Toit” the Undbed Engdcos) umbess |]14.r-:11;:11=-u1 adetite

beesl: & hie pattocn of life: Re Comhe (1992 17 TC 405,411,
1
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33,

a6

There cam be no génsible veason why oee of the most telling
fratres of cessution of UK residence, a distinct bresk fiom
tamily, socsal.or other elevant tics in Mds country,. ghould be
ignnored. Il would nat Crpate clarity or simplicity; it would -
morely rmove from mmidﬁaﬁm an shvions ey of permament
or indeFnite absence abroad,  This is why pacagroph 2.8
pruv:idi:é. by way of example, that if (he toxpayer relains property
m (he United Kinpdom e rerention of that link mugt be -
consigtenl with  his stated : aim "of leaving p-r;r_manmﬂ}- T
indefinitely. It Ls sgnificant in this espect thag the D&T Case
rezogiises this by stating ﬁm_c TR0 lq:lis the tapayer i facmal

* clreumstances which HMRC will recognise as “reaking” their

patiern of lile 50 as to moke them non-tesident: ]'m::agmph 232
D& Casa.

If HMRT properly inferpreted e tzims of TR20 [pamgraphﬂ.l.z
dnd 2.7-2.9) and teached 2 matimal conclusion o the evidence
availatle, that the fhpp:lfa.uhdld not fall eleardy within 1ls Lerma
[mran i the eoert might :ilsell haws Tm-:h,ed a differsnt
comclesion), it Chnnat pmpcrl:,- 2 Eﬂlﬂ that HMRC acted
thannnﬂ]h.r, unfarly or mmnutted aft abuse of power. In this
reapest, the Case for D&JT is wiong: se¢ purngraphs 2.4.2, 243,
amd 4.5 2

IINCHANGE OF PRACTICE

57,

5.

-The appliceble legal pn'nl:[p]es: are set out at iuaﬁgmp]ns 26 ta 346

showve,

The Appollants claim that in 2004/20055° HMREC begon, for the
firs tie, to reqeire toxpayers o demonstoate that they hod thmle
a disBinct bresk from fies i the United Kingdom in arder to
cetablizh tha.t they kad keft permancatly or mdefmitely, That
alleged chunge in epproach. thoy say, brswhed their logitimate

"+ Sen DAT Casc at parsgeeph 5.3

23
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i,

Bt

expeciation thit HMRC wouldl coninae, ax a matter of practice,
b apply IE20 1n the manner in which ficy 2aid il hud been.
appliad t:nnsu;tenﬂ].l' 11 the past, until it publicky aimomced tha i
propnsed o chaopes its pml::h:l: for the fiihurg,

[ conirast to the faxpayez in IJM_ (supra), the Appellants
have no hireck expenience of (e previous practics on which they
rely to found the legitimate capeetation, They rely on their
advisers’ experience of other cazes aud published pupess in arder
10t and asablich the é.w:"!s'rence of & previaus settled proctioe g3
to how FIMRC was interpeeting and applying IR20.

. However, their advisers” evidencs is inconsistent on this poing,

and is eemtradicted by the witness evidewce submitted by
HMPRO, Moscover the pablished papers do not suppodl the
seilled praciice contepded for, '

Before the Cowrt of Appeal, there were three witness staterocnts
served on Dbebali of HMRC from Mrs Smsan Molean=Toike
[“S34T"], policy adviser on recldence and domielle Fom | Jung
2001 lo 29 Murch ‘2009 Mr Stephen Anthony Symonds, |
[“SAS”], technical specialist on rsidence and demicile betwoen
Jonuany 2003 and March 2007; and Mr David West ["T)W™],
coumprlbanee conzoliant in mE=Cﬂitla Ior Won-FEeskients [SCWRY)
from Auhoun 2004 Mre Mclenn Tooke and Mr Symonds
worked directly with i:D”ng.lW whe hed worked in the relevant
d:purl.r.nml befure 2001 and wore able 1o glve cvidence of their
understanding as to what the previous pogition had hean [ses Mrs
Melean-Tooke w'e para 2 l]".-'!'r Rymonda wis pata 10]. These
witnesses were all clear that there had heen nio change of practics
in HMRC's intérpreation o application of TR20 [sor Mis
".-:Eclean-kaﬂ Wis paras 5' 24, 31, 42, 50, 34, 61, EH Mr
Svmomls wfls paras 19, 37, 55‘ #1; Mr ¥eat s paza 77).

" At pamagrapha 8.1, 5.2.1 and :5.1.13 Dé:T Cage, [ris assertad it

HMEC s winpszes claimed T:.hat 1 uniform practice was adopted
by FIMRBC swross all the rolovat parsgraphs of Chapter 2 of
. 1
Ll ;



a3,

IBzZe, whicly is wszcried tg:r_bﬁ- comtrary [ the exhibits 2o
'HMRC's . case. - These  asserlioms  are incomecl,  and
.mimundeistand what the withesses seid. T j8 4 conssternt

requircent for paragraphs: 2.2 and 2.7 10 2.9 that & thv;-pa:.rcr
Wil have left the UK m onder to bocome aon-resident, requiring

“a dulm;:i break ﬁjﬂm.ﬂlﬁ UE [see M Welean-Tooke wis paraz

48, 54, Mr Symonds w/s pa:a 17(d)}, However, Lhe wimess
statements explate fhal therc are o different factual simatioms

© desenbed for pon-residence statna within chapter 2 of IR0 [see

Mrs Melcan-Tooke w/= pams 43; M Syronds wis para 171)
Thie firef 1u working fll tite atvosd ﬁ:ur a whale tax year which
will, under pirigErph 2.7 g-:.nm.ll:_.-' be sulficient o show (kil a
lax puyer hag left the UK./ lhe rsidence sense  [rics Mis
Miclean-Tnoke Wi poras ﬁl,':MT 'WGEII wi's paras 38, 49]._ There
iz thoretors no tequmement upder parageaph 2.2 for & fa paver

1o piwvide ather cvidenc: to Show. that he has Jeft dhe UE, zuch.
as would be required under paragraphs 2.7 o 20 [m Mrs

Melean Tooke w/s paras 62 aml Mir Weat wis pam 153]

Bafore the Cour umppmj. ma Appellants subjected the eabibits
m SW1T to close fbtensic mnmm in an sttompt to demonstrate
that HMRC had not, priar o 20042005, reguind & mxpayer 1o
establich any scvering of ties or distinet bregk with residence in
the UK in order to bring bimself within paragraphs 2.7 — 2.9,
Moses LY n:amﬁﬂlj' analysed the gxhabils and condluded, af [72]
and [§7], that with the exception of one document, nong of the
cortempondones sappoed I]:u‘: Apj:u:l]anr_t{ m cstablizhiop any
change: of practice in relation to vequinng 3 distitel break in
patagruphe 2.7 to 2.9, The documents en ~:_".-,hi::h the Appcllants
relicd revealed a consistent approach by HMRU to puragmaph
22, which was consistenr with [IMRC's approach in these
proceedings, namely that sucial and family ties ﬁid not naed o
be severed  However; it did not fellow . thut & mpayer could
estabilish non-rosidont status tider paragraphs 3,7 — 2.9 without
such 4 distiosl cul. Tunher, he noted, fere (9t wurrant for
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5.

ghiding the sesuranees givr.rj by HMRLO i iclation 1o paragraph
2.2 with its approach under paragraphs 2.7 — 2.3,

Importantly, as noted by Noses LT at [74 - T6], the evidenos

before the Court of Appeal demonstrated the “unequivecal

recognition™ hy one of the then lesding accountsntz, Asfhir
Anidersem, of fhe distinetion HMKC and IR20 drew betwerer 2.2
and 1.7 — 285 Thig ¢vidince was condained in 2 nntc_.nf a
mesting with HMRC on 22 June 2001, which Included fhe
Following umpuoriant paregraph expressing Arhur Andersen’s
mmmm_tsm_:thamﬁd:nm I'Liﬂﬁ: "

“They recogniscd the pmi:-[m;.- af deciding whether su:.ménne
had ‘lcﬂ'.’rh:: UK, but apart from thet they fomnd parapzzph
22 Straiohtforeard. IF an  imdividual  had  fill-time
v_a:mplnj.rmeﬁt abroad, ;rwm RO BECESEarY fo ook af the wider
Jactors B pareceaph E.F:EEI'LIHI prr.m-?r;m‘ ETHELTSEINOES Sl
a5 accommedation, ﬁmmfv e wic” (Moses LF's euphasgis).

Consisteat with-this ¢vidence was thet of Mt Glyn Davies (whe.

bad advised Messrs Davies and Tames), who in parapraph LS of
his second etetcment recopnised the relavanse of cemnidering the
‘rermaining Tinks vetumed with the UK in determining whether
someone had codsed 1o be H{Sid&lﬂ: pacapraph LS 3 act out by

Moses 1T ot [76].  In thds regard, paragmph 5.3.1 of the DT

Case iz contradicted by their own adviser®s evidenoe. T hia
lotiar, dated 20 Decernber 2004, Gl Davies acknowiedged that
“Permpraplt 2.7 12 clearly the pulright pormancst enadgration of

BOIGONG Who Tovens fiis with e TR ™

The April 200t Tex Bulletin™, pablished by HMRC, dealt with
the application of pacagzaph 2:2-of [RH) Lo mabile workers, This

catepory of mohile workers wers regarded as aseslly Jivine in

™ B! covanpeaaly as8ems [ parspraglse 59 and 64 of s Cane thet FIMPC ha nod

prluced uny evidence tn suEpest prrarreph 2.7 — 2.9 required 18X pRpors te sover soclal
ard Gl nos. S igoficantly, nalhior of b Appellants address ibis svidence in their

Chacurg.

* Pubtighed on the FMBL wobait i Februery 2001 [L10 App 1le p1 561
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i UK because “fhieir home eantinnes to be 1'JI1 the UE and their
sertled domestic life remains here™. Avcordingly, they had aot
“senuincly le™ the TIK and comsed 0 he resident hers,
Parapraph 8 of the Rollotin Hwoted that "difterent congiderations
aﬁpl}r le» thow= wha have lefl lhe LUk, to Irve obroad ponnanenty™
{cmpbaszis added). Tt noted T.T:nEﬂt pargraphs 1.7 — 2.9 [R20 explam
the circurnslanees m which such ndividuals may be breated s

n'un—residmr,. ineluding that: they may be reguired to provide

avidence that they have left the UK permanenly. or to live

“oulside the UK for thres yeurs or more,  HMEC noded that ey

hod cocomntored cassa where mobile warkets had claimed to

have pone whroad permanently hut cvidonce bad later cﬁmgcd'

that put thic validity of those clpims it doubl FRWRC stated Lhat
suich catablished inv nhdmr wonld Jead Ly the indfvidual fallimg to

De freated us vesident aru:] J}Iﬂmﬂl‘li}' seaident in the UK om the

besla that they did in “uzuaily live ik the LK™, As indicated
above, Paragragh 2 of the Bulletin explamed that “Lidividuals
usually live in the LTE if their horme confitmes to be in e UK

end their semtled domestic [ife reemains here”, Thiz Is a clear
]‘.lthllEhI:a.'l statcment mnm:t:nt with IR20 (and HMRCz mse}_

that an mdmdual whose Bomé and settled domestic Ik 1a i the
UK will f1ll to be treated i ot mtlaﬁ.-mg the canditicms in 2.7 -

-2.% and will instead be treatod as resident and mdmanlj.r resi-:ln:nt

i the TTEL

As the Court of Appesl held, vrith the exception of the document
refierril 1o balowy, the cﬁrrﬁp-:md-m-:c and documents gxhibited
to HMEC s wilness mmmr.:ut:s show that HMWRC*s approach o
IE2} did not changs amd was consistent with its objechive
inlerpretation: sse bosss LT at]32],

The exceplion in the documents diselosed by HMEC d2 2 Iettor
duted T Tuly 1999 from a Higher Execulive Oificer™ af HMEC,
Hrian Wilks to Mr Sawycr of Wilfred Fry Ltd The Appellmts

——

Mot s ﬂ]}- Lridoverd imeperte: St Witness 51at-ernéi11_ of Summ Melean-Tock [16]
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