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- IN THE COURT OF APPEAL (CIVIL DIVISION)
ON APPEAL FROM THE HIGH COURT OF JUSTICE,

AMINISTRATIVE COURT -
(MR JUSTICE WILKIE e |
and MR JUSTICE LLOYD JONES) B!
"BETWEEN: . ,
THE QUEEN .
(ON THE APPLICATION OF ROBERT JOHN DAVIES & MICHAEL JOHN
JAMES)
Appellants
-and- |

THE COMMISSIONERS FOR HER MAJESTY’S

REVENUE AND CUSTOMS
~ Respondents
THE QUEEN
(ON THE APPLICATION OF ROBERT GAINES-COOPER)
' Appellant
-and- .

THE COMMISSIONERS FOR HER MAJESTY’S
REVENUE AND CUSTOMS

Respondents

SKELETON ARGUMENT ON
- BEHALF OF THE RESPONDENTS
Hearing window: 29 June 2009 — 3 July 2009

References to documents are to those comained within the Appellants’ Appeal Bundles as follows
[RGC/Vol/tat ‘page number] and [DJ/ tab/page number]. References to the correspondence contamed

in the Davies and James Bundle of Correspondcnce is as follows [CB/page number].



Suggested pre-reading:  Decision of the Special Commissioners in Gaines-Cooper [RGC/2/2/200]

(1 day)

Summary Grounds of Defence — Gaines-Cooper [RGC/1/14/89]

Summary Grounds of Defence — Davies and James [DJ/8/87]

IR20 1999 [References below are to the version of IR20 in the Davies and
 James Appeal Bundle at tab 29]

Judgment of Lloyd Jones J [RGC/1/4/13]
Judgment of Wilkic J [DI/4/17A)

Overview
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3.

This Skeleton Argument is served by the Commissioners for Her Majesty’s
Revenue and Customs (referred to throughout as “HMRC”) who resist these
consolidated appeals from the judgments of Lloyd-Jones J and Wilkie J. In
both cases, the Judge heard full argument and refused permission to appiy for
judicial review of ‘decisions made by HMRC in relaﬁ_on to the Appellants’

residence and ordinary residence status. In both cases, the Judge was correct

to do so, and these appeals should be refused.

Both appeals concern the correct meaning and sfatus of an HMRC bookiet
IR20 (f‘Residence and non-residence: Liability to tax in the ‘Unit'ed
Kingdom”); and the effect of IR20 in determining the residenc‘e‘ and ordinary
residence status of each Appellant. The circumstances of Mr Davies and Mr
James are very similar and can be taken together. But the circumstances of Mr
Gaines-Cooper’s case are different; in particular, a competent tribunal with
jurisdiction to determine questions of residence and ordinary residence has
already determined that status in his case and he has not appealed ‘that

determination.
In short summary, on both appeals, HMRC contends

(a) Questions of residence étatus are questions of fact and degree.

(b)  The principles in IR20 with Which this case. is concerned are based
on and do not depart from the principles established by the case
law governing the determination -of residence and ordinary

residence,
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IR20 is not designed to be a blueprint for somebody to establish
themselves as not resident or ordinarily resident. The explanatory
booklet offers general guidance to taxpayers including, where

appropriate, setting out the main factors that are likely to be taken

" into account but making clear that a decision in any particular case

will depend on the facts of that particular case.

IR20 does not contain bright line tests determinative of residence
 status. Nor does it contain binding promises to taxpayers that they
will be “treated” as non-resident irrespective of the full' facts or
findings of the Special Commissioners in their cases.

There are questions as to the extent of the reliance by each
Appellant on ceﬁain paragraphs of IR20 in any event.

Further, in Mr Davies and Mr James’ case, even on the Appellants’
interpretation of IR20, there is a significant factual issue at the
heart of this case which entitles HMRC to say that it is not satisfied
that the Appellants-have brought themselves within the particular
paragraphs of Chapter 2 IR20 relied on.

In the case of Mr Gaines-Cooper, the findings of the Special
Commissioners are inconsistent with his contention that he had left
the UK permanently, or for at least three years or that he had gone
abroad for a settled purpose. Accordingly, he too cannot bring
‘himself within the particular paragraphs of Chapter 2 IR20 relied
on. Further and in 5njf event, the Special Commissioners having
détermined .that Mr Gaines-Cooper was resident in the UK in the
relevant tax years, any legitimate expectation of different

treatment, has become illegitimate.

4. Gaines-Cooper: In .April 2005, HMRC made a number of assessments,

amendments to self-assessments and issued notices which were predicated on

the basis that Mr Gaines-Cooper was domiciled, resident and Qrdinarily

resident in the UK for the tax years 1992/93 to 2003/04. Mr Gaines-Coober

elected to appeal those assessments under the statutory mechanism set out in

the Taxes Management Act 1970 (“the TMA 1970”) on the basis that he was

neither domiciled, resident nor ordinarily resident in the UK.
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Following a ten day hearing, the Special Commissioners concluded that Mr

Gaines-Cooper was domiciled, resident and ordinarily resident in the UK

during the relevant tax years and dismissed his appeal. Mr Gaines-Cooper

appealed the decision on domicile only (though his appeal was unsuccessful).
Following receipt of the Special Commissioners’ Decision Mr Gaines-
Cooper’s representatives wrote to HMRC requesting that he be treated as not
resident or ordinarily resident in accordance with the guidance in IR20. By
letter dated 25 January 2007 HMRC confirmed its opinion that the guidance
set out in IR20 is consistent with the legal principles governing residence and
ordinary residence and theréfore that a proper application of that guidance to
the facts found by the Special Commissioners in Mr Gaines-Cooper’s case

produces the same result as the Decision.

In his application for judicial review, Mr Gaines-Cooper has sought to elevate

the response in that letter into a “decision” relating to his residence — a matter

_ which - in the absence of any appeal - had already‘belen conclusively

determined by the Special Commissioners.

The application for penniséion was considered on the papers by Beatson J on
19 October 2007 who refused permission, observing that it is not arguable that
IR20 means that Mr Géines—Cooper should be regarded as resident or
ordinarily resident outside the UK, having regard to the findings made by the

Special Commissioners which have not been appealed. Beatson J said:

“For the reasons given in the Acknowledgement of Service it is not
arguable that the Special Commissioners erred in law in concluding
that the Claimant was resident or ordinarily resident in the United
Kingdom in the relevant years or that IR20 meant that he should not
have been so regarded. Since the Commissioners found on the facts
that he was resident in the period and had not made a distinct
break with the UK, he is not assisted by IR20.”

8. Mr Gaines-Cooper renewed his application for permission and on 17 March

2308, Cranston J ordered that the application for permission be adjoumed for

consideration at the same time as any consideration of the judicial review
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application itself. Lloyd Jones J, heard submissions over the course of two

days, and in a reserved judgment refused permission. In summary he held

(references to paragraphs below are to the J udgment):-

()

(i1)

(iii)

(iv)

v)

(vi)

The relevant provisions of IR20 cannot be construed as a binding

promise that HMRC will ignore an individual’s residence status in

law or will treat him as a non-resident by ignoring findings of fact

that he is resident and ordinarily resident in the United Kingdom
[23]. - |
IR20 merely informs taxpayers of how, as a matter of genérality,
HMRC would approach the purely factual questions of residence
and ordinary residence but contains no warrant as to the conclusion

HMRC will reach in a particular case [22]. '

- The principles set out in IR20 with which this claim is concerned

do not depart from the legal rules govem_ing the determinatio;l of
residence and ordinary residence [24]. -

Eveﬁ if Mr Gaines-Cooper were correct in his submission that TR20

is capable of giving rise to a legitimate expectation to be treated in

a manner which differs from the legal rules on residence or=
ordinary residence, IR20 doeé not assist him on the facts of his case

[31].

The findings of the Special Commissioners are inconsistent with
the contention that Mr Gaines-Cooper had left fhc United Kingdom

permanently or for at least three years or that he had gone abroad

for a settled purpose as is required by paragraphs 2.8 and 2.9 of
IR20[33]. Consequéntly, he cannot bring himself within paragraphs

2.80r290f IR20[39,42and 43]. |
Whilst unnecessary for disposal of the application, there was

considerable force in the submission that the Special

~ Commissioners having determined that Mr Gaines-Cooper was

resident in the relevant tax years any legitimate expectation that he
may have had that he would have been treated as if he were a non-

resident had become illegitimate.
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The Judge was correct for the reasons he gave; and for the further reasons

given by Wilkie J in the connected appeal.

Furthermore, if the Court of Appeal considers-that the Judge erred in refusing
permission to apply for judicial review by imposing too high a threshold test
for permission, the Court is invited to vary the Judge’s order (pursuant to CPR -
52.10) by granting permission 'but refusing the substantive application for
judicial review for the reasons given below: there was no error in the Judge/’s
conclusion as to the meaning and stafus.of IR20, nor in his application of IR20

to the facts as found by the Special Commissioners.

Davies and James: Mr Davies and Mr James contend that in the tax year
ended-5 April 2002 they were neither resident nor ordinarily resident in the
United Kingdom with the consequence that neitﬁer is liable to capital gains tax
on the disposal of his shares in that tax year, in a UK company, for £4.5m
respectively. They maintain that they leﬁ the UK before 6 April 2001 to work
full-time 1n Belgium thereby 'becbming non-resident and not ordinarily
resident in the UK. Since the Belgian tax authorities do not impose capital
gains tax on the disposal of such assets, they would avoid tax altogether on

these transactions if their claims for non-residence are substantiated.

Throughout a lengthy period of cofrespondeﬂce between the parties, HMRC
was and remains not satisﬁed that Messrs Davies and J ames in fact left the UK
to work full-time abroad before 6 April 2001. By formal determinations dated
28 November 2006 | of ordinary residence in- the United Kingdom and
decisions contained in letters dated 29 November 2006 in each of their cases,
HMRC concluded that it had not been established that their employments in
Belgium were full-time employment throughout the tax year to satisfy a claixﬁ
to be non-resident under paragraph 2.2 IR20; and/or that they had left the UK
permanently or indefinitely so that they could be treated as not resident under
any other part of the IR20 guidance and accordingly, that both remained
resident and ordinarily resident in the UK for tax purposes throughout

2001/2002.
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Messrs Davies and James challenged the determinations by appeals to the
Special. Commissioners dated 22 ‘February 2007. In addition they sought
permission to apply for judicial review of HMRC’s decisions by application
dated 27 February 2007. | |

On 27 November 2007, Staniéy, Burnton J, instead of determining the
permission application, stayed the judicial review proceedings pending the
outcome of their appeal to the Special Commissioners. Messrs Davies and
] amés appealed that decision successfully to the Court of Appeal who remitted
the case to the Administrative Court for a decision as to whether permission to
apply for judicial review should be given. The Court of Appeal expressly
stated that thelr decision should not be “taken to give any kind of preliminary
indication as to whether permission ought to be granted or not”: see Hughes

LJ at [21].

On 10 October 2008, following a full day of argument, Wilkie J refused
permission to apply for judicial review. In summary he held (references to

paragraphs are to his Judgment):

(a) IR20 has to be viewed as a whole and not piecemeal. The nature of
IR20 is clear: it is for general guidance only and not designed to be
a blueprint for somebody to estabiish themselves as not resident or
ordinarily resident. It gives general guidance but subject to the
particular facts. It makes clear from its terms that, in order to fall
within any of the categories, a person must have left or gone
ébroad for the particular purposes. Other conditions provide clear
guidance but they. are, whilst necessary, not sufficient ({10] and
[49)). o

(b} It is not arguable to suggest that paragraph 2.2 of IR20 could be
‘satisfied by reference to any tax year other than the one in question
[41].

(c) T clear from looking at the correspondence as a whole that,
certainly from February 2006 the Inspector was wholeheartedly
focused not just on paragraph 2.2 of IR20 but also on the






