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APPENDIX ! (Law of Residence)

This Supplementary Skeleton Argument is served by the Commis%ioners for

Her Majesty’s Revenue and Customs (*“HMRC™) | in responsj_e to the

supplementary skeleton arguments and supplementary witness statements of
the Appellants in Davies & James (“DJ”) and Gaines-Cooper (“GC”) This

skeleton should be read together with lts Appendix. For ease of reference the

Appellants’ supplementary skeleton arguments will be referred to as

The issues in this appeal remain:

Joint Supplementary Skeleton Argument for the Appellants on the Law

of Re51dence “Residence Skeleton”

Supplementary Skeleton Argument for the Appellant on HMRC S
Evidence of 14 September 2009: “GC Supplementa‘ry Skeleton”-

Note of Submissions - pnncnpally those made orally on 30 June 2009 -
together with pornts arising from the ev1dence filed by the Resgpndents:
“DJ Note of Submissions” . :

Further submissions not yet made orally but developing argumer{ts in the

Appellants’ skeleton: “DJ Further Submissions”
Note of New Submission: “DJ New Submission”

Chronology of Revenue Responses: “DJ Chronology of l{evenue

Responses”

(1) Is HMRC’s interpretation of chapter 2 IR20 unreasonable or irrationftﬂ?




st g vl

(i) Did the Appellants have a legitimate expectation regardmg HMRC’s

interpretation or application of IR20 that differed from ltS actual
application?
(iii)Did HMRC act unreasonably, trratlonally or unfairly in 1ts appllcatton of

IR20 to each of the Appellants” "l

In short summary, the answer to those issues is as follows:

1) HMRC’s interpretation of chapter 2 IR20 is consistent with its purpose as
guidance that contains no bright line tests (save the smgle brlght line test
applied by statute). It sets out guidance in relation to the factual
circumstances (for which a taxpayer must provide ev1dence to the
satlsfactlon of HMRC) likely to be sufficient to establlsh NR/NOR
treatment. ‘The guidance is consistent with the case law on re31dence and
HMRC has not sought to depart from it. . '

(ii)y HMRC’s interpretation of chapter 2 IR20 has not changed It has always
placed importance on the requirement for a taxpayer to “leave” the UK so
as to divest himself of UK residence, but chapter 2 IR20 recogmses that
there are different ways a taxpayer might leave and that his res:dence
status will depend on ‘the nature of his leaving: see paragraphs 1 4, 2.1,
2.2, and 2.7-2.9.

(iii)In each case, HMRC conducted a fair i mvestlgatlon HMRC applled IR20
to the known circumstances of each case in accordance with the guldance
in IR20. Had HMRC been satisfied that the factual requirements of any of
paragraphs 2.2 or 2.7 to 2.9 applied, it would have treated the Appellants

as not resident i in the relevant tax years. HMRC was not so satlsﬁed

BRIGHT LINE TESTS

4,

Underpinning the Appeliants’ arguments on all three issues, and thetefore a
point that will be dealt with first, is the contention that IR20 contains - “bnght
line tests”. This contention is wrong and inconsistent with the structure and
purpose of IR20, which is to provide guidance by identifying the main factors

relevant to residence status derived from the case law [see paragraphs 21 to 25

* The case law on residence is summarised in the Appendix to this skeleton argument




of the Judgment of Lloyd-Jones J and paragraphs 39, 40 and; 49 of the

Judgment of Wilkie J].
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The Appellants portray IR20 as a simpliﬁcatibn of the law-of@i residence,
containing “three specific scenarios”, ‘which a taxpayer can use m order to
determine if he is non-resident [Residénce Skeleton para. 11, GC
Supplementary- Skeleton para 19]. IR20 presents the law in a ?simpliﬁed
manner; it does not (and it is submitted HMRC would not have the power to)

simplify the law. _

By stating that residence is determined exclusively in accordance wnh chapter
2 [DJ Note of Submissions péra 2] and ignoring the Preface and ;;:haﬁter 1
IR20, the Appeliants ignore its purpose and the extent of the factl_lzil enquiry
permitted. [t is a document that “has to be viewed whole and not pf?cemeaf’

[Judgment of Wilkie J para 10]:

Preface ; -
The notes in this booklet reflect the law and practice at Odoégr 1999,
They are not binding in law and do not affect rights of appeal about
your own tax. ' :

You should bear in mind that the booklet offers general guidance on how
the rules apply, but whether the guidance is appropriate in a particular
case will depend on all the facts of that case. If you have any difficulty
in applying the rules in your own case, you should consult an Inland
Revenue Tax Office - see paragraphs 7 to 9 of ithe Introduction on
contacting the Inland Revenue. : ! '

! Residence and ordinary residence

1.1 The terms ‘residence’ and ‘ordinary residence’ are not deﬁnec{ in the
Taxes Acts. The guidelines 1o their meaning in this Chapter and in
Chapters 2 (residence status of those leaving the UK) and 3 (those
coming to the UK) are largely based on rulings of the Courts, This
booklet sets out the main Jactors that are taken into account, but we can
only make a.decision on Your residence status on the Jacts in your
particular case. ; '

HMRC does not rely on the above as a basis for arguing that it is not bo;md to

apply IR20 where the factual circumstances fall unequivocally with:in its



terms. That is not HMRC’s case. However, the introductory paragraphs are

10,

1L

important. They demonstrate that IR20 does not contain bright lme tests that
can be applied irrespective of, what in some cases will be, a detalled factual
enquiry. IR20 provides guidance to taxpayers on the application of the law of
residence [see Mrs Mclean-Tooke wis paras 5 and 6] and cannot possibly _

’ i

cover every circumstance. |
It is accepted by the Appellants that the case law provrdes a multl factorial
test of residence, by reference to all the facts of a case, and that IR20 1s
consistent with the law [Residence Skeleton paras 9 and 11]. Its purpose in
setting out the “main factors” is that in the vast majority of cases these can be

easily applled by taxpayers to the facts of their cases [see paragraph 9 of Mrs

‘Mclean-Tooke wis].

However, it is clear that IR20 does not limit HMRC in the facts that may be
taken into account in any residence enquiry. Nowhere does it state that it
contains the only factors that HMRC will take into account’, Whilst a detailed
factual analysis of claims to be not—re51dent and not ordmanly resrdent
("NR/NOR”) may in some cases be required, especially in dtﬁ' cult or’
marginal cases (such as those in issue in these proceedings), this does not

diminish the usefulness of the guidance. If IR20 did set out bright hne tests

. limiting HMRC’s factual enquiry, this would be a fundamental departure from

the common law approach {Judgment of Lloyd Jones J para 25(1)].

There is only one bright line test in IR20 that can be applied wrthout any
further factual enquiry. It is found in paragraph .1.2, namely that you will
always be resident if you are present in the UK for 183 days or more in any

one tax year. This bright line test is laid down by Statute,

Paragraph 2.2 provides that if you leave the UK to work full-time abroad for

the whole tax year and fulfi] the day count test, you will be treated as




NR/NOR from the day after' you leave the UK to pursue that fuli-time

employment [further developed at para {26] below]. L .

12.  As is clear from paragraph 2.2, the basic requirement for the appltcatlon of
this paragraph is that the taxpayer leaves the UK to work full-time abroad for
‘the whole tax year. The recognition that HMRC may legttlmately examine
the factual basis for an assertion of leaving for full-time employment that lasts
for a full tax year is contained in paragraph 2.5. The establlshment of
employment full-time abroad throughout a complete tax year is a questton of

fact and degree and nor a bright line test.

13, Paragraph 2.7 requires the taxpayer to have left ¢ permanently” - This is
obviously a question of fact and degree and can not be classed as a “bnght
hne ;

14. Similarly, paragraphs 2.8 and 2.9 expressly require a factual analysns They
set out the type of evidence that HMRC may require in order to be! satlsfied
that a taxpayer has left the UK permanently, or to live outside the UK for
three years or more. The examples of evidence required are just that they do
not limit the factual enquiry. Mr Glyn Davies recognises that IR20 deals with
the “quality” of lmks between the taxpayer and both the UK and the forelgn
country (2™ w/s paragraph 15). These are qualities of a factual nature and

degree not bright line tests,

15. Itisa gross simplification of these factual requirements to argue that the only
issue that arises in relation to a determination of residence in paragraphs 2.7 to
2.9 (provided absence is long enough) is the number of return visits to the UK
under the day-count test [DJ Further Submissions paras |.4(B), 3. 12 and
3.13*]. This argument ignores the precondition that the taxpayer must have
left the UK permanently or for at least three years [Judgment of Lloyd Jones J

paras 25(3) and 27). Compliance wrth the day count relates to return vxsrts to

3 This is also the erroneous basis of James Kessler QC’s article exhibited in GJD2 under “ Losmg
UK resident status”. He does not refer to (and in his analysis ignores) the reference to necessary
evidence contained within paragraph 2.8,






