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Tug ATToRNEY GENERAL v. JouN Hicems and Others.. May 30.

THIS was an information against the defendants who A testator,
13 .. domiciled in
were executors of William Higgins deceased, for not ex- England,
_ . . . having died in
hibiting an inventory duly stamped, of certain shares in tﬁZ";%ov{ﬁce

Railway Companies in Scotland, pursuant to the 48 G. 3, ;f,o:::tl;’vﬂ’t;in
c. 139, s. 38. . that province
was SWOorn unl-
Plea: The general issue. der 100,0001,
: . . . and the will
A special verdict was found by consent, which stated having been
e .. : . . . . proved, probate
that William Higgins, before and at the time of making his duty was paid _
on that amount.

will, and thence until his death, resided and inhabited, The testator’s

3 P : e . 1 pro-
and was domiciled at Broughton, within the province of f,:::;n;u}:;uy

York, and after the 31st of August, 1805, on the 1st day in that pro-

: vince amount-
of January, 1850, within the province aforesaid, duly made 259 93,2211,

. . . . in z}ddition to
his will signed by him &c. and attested &c. according to;};;:l;iﬁ‘;?’
the form of the statute, and thereby -appointed the said shares in rail-
s . : . ’ . way Companies
) John Higgins and others executors, and gave to his in Scotland,
. . . (such Com- ¢
executors all his personal estate and effects in the United panies being /
constituted /

Kingdom of Great Britain and Ireland : and that William ypger the

Higgins afterwards, and after the passing of « The Com- gi’;‘l‘s’:;“éin_

panies Clauses Consolidation (Scotland) Act, 1845,” on. ?‘g}:ﬂ;;‘:;) A,

the 7th of December, 1853, within the province aforesaid, 18145), f?oﬁgki%l
B value o .
died without having in anywise altered or revoked his will: I}? pursuance of
. . . . .y the 1Gth an
and that the will of William Higgins was a good and valid 20th sections
. ' of that Act
. the executors
produced the probate with the proper declaration to the secretaries of the several railway
Companies, and-caused their- own names to be inserted in the register of shareholders at the '
chief offices of the said Companies in Scotland; but, although more than six months -had
elapsed; did not exhibit an inventory properly stamped in the Commissary Court in Scotland,
as required by the 48 Geo. 3, c. 149, 5. 38. 'In an information for penalties for not exhibiting
such inventory,— Held, that the duty imposed on executors by the 49 Geo. 3, ¢. 149, s. 38, to
exhibit in the Court of Scotland an’ inventory properly stamped, is not affected by the8 &9
Vict. c. 17, 8. 20, and that therefore the duty on such inventory was payable in Scotland in
respect of the shares.
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18'57" will and disposition

, according to the laws and customs of

An_ O'RN"“ Scotland, of all the gajq testator's personal and moveable

GE’:’.‘“" estate and effects at the time of his death in that part of
-Hrqerms. . the Unlted Kingdom :

that John Higgins and others

edth “of ' William Higgins, on “the
12th of January, 1854, duly proved the will in the
atlve Court of the

e provmce of York, and probate was then
granted to J 'hn nggms and othe

rs, and the sald John

as’ executors, after the “d

: and w1th1n six calendar months after obtam-_
o mg probate,

made in conforxmty
'~' pf “the Compames

‘ ompames <resp,c lvely; at the
8 T i

he sa1d Several Compames, sxtuate- :
bcotland from the ; ‘name -

Prerog: .

rovince of York and each of them, the sald J ohn Hl%g:::
ind othérs, had dnnng a11 ‘the ‘time aforesald, notice ©
: 'y
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-said John Higgms and others, and thereby and no: ;);htt’i:‘e
- wise entered upon the possession and - managen:len s
said shares, the same being the only personal an tmr

estate ‘and effects it Scotland of the said 'testator.

S ..
that the period of six calendar months from' the"

xnd- transmission- being made; 'dfmxﬁ'the
such transfer and transmission - being made, an

time of - the ‘'said “John ‘Higgins -and- others assumlng

- the\ possession “and management of the satd shi‘resx 1:5;;:1;
executors a8 aforesaid ‘elapsed before the day 0 i the Pm-
the gaid information ;' ‘and” that’ the certlﬁcate o

pnetorshlp of ithe" said’ shares, duly

\{ 1ted in
premlses but have not nor has elther of them exhlb
¢4

‘Beotland ‘a“full and true mventory duly stamped “or. any -

ssiie _:1n"pursuance of |
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. .Hm'arn's. .

of ‘thém
* inventory of. the satdshares, but have, and” éach _

Yaie

s the said
has, ‘neglected and refused g0 todo.’ And ;;xat m: -
shares at the time ‘of ‘the death’ ‘of Wllham lgfg ;fore-
from thence contlnually untll the transfer thereo a8

lendar
| saxd, and durmg ‘and until the~ explranon of 'six calen

OOOZ
months &c., were. 1n the whole of a value exceeding 5

t have been and had been exhlblted by the sald John
o

1f; such'mventory ought by Iaw_ y‘
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ir/assuming the.possession and - id testator within the province of York,.the .value:of

S Sasesming . :-e:PDS.Sessioh and o : : : I : y
m . . ; .
‘e#ﬁli?megi o she sald #hares,itook npon, themselves. the
o ety 8o said wil,cand afier probate, had, beep
*0..aloresaid  granted ;:1?5’;>_£h¢:;£,l:éx¢gative' Court. of. fYOrk ‘
Probate.of the saidiwill was on th urt. of, :York,

i’ o the 27th of January..
dyly anted to . e ary,. 1854,
o B "““df“?ﬁ?h@m:@s?s.ug;gx@gu;gxs as aforesai 'd:by th'e’

P T (Y .

émsg:ﬁﬁ: og i}ggtsrbwa;;for and.inrespect of, the -
mentionad o ovihe testator being within the said luc
| _ 8.0 -PINg within the waid last
:.zeptggngda ‘Province, .; And, that the; &90ds and chattels of
, w:;tss,tfatqn 1 the province, of ;Canterbury, and{iﬁ‘,re;p;cf -
CQure? Pr,o.,,ba»t‘,._ms £0.granted,, by, the sajd Prﬁmganve 3
L ) te}‘bug as "§f9r§§?.ig:‘awe§% £ theaﬁmeo *his ‘

D

under the value of 100,000Z, and that no more stamp duty
would_have-been.due or. payable. to Her Majesty.in respect
of the probate. thereof than.has actually been;paid by.the

by, the.said John "

he. o that; the:goods and -
be Sald(tesﬁﬁton in; the, ProViﬂceJo f . Xolfk,dand i

. s ol 38 80 granted. as. aforesaid: he
the.said oo rgtanted as-aforesajd: by -
e g reROBBLTe. Cout of York, were at, the ooy oy
‘e.ceath of the gaid.testator ﬂndﬁom:tﬁen;:é !Intll and ;t '

“ thereof:ds aforesaid. -
of. a ;Va]ue, exceeding ’ sereolsas aforesaid,
: e shabeeq '9’_900 L_‘ .
IOQ:OQOI., cth at is e s 00 ne?ﬂ,ﬂ,, unde _gke al e

i 'ed;{and hoseaw

343

re to be considered as- being goods. and chattels of the 1.8\57;;: . N
: “ . Avromxsx |
hose shares, added to. the other goods. and:chattels of. the - Gaxesax

S .. N e A
id testator within the province of York, would have been  Hraomss.
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v i8'57A transmi in c
mitted in consequence of the death, &c., of any share: |
, n’ exempllﬁcanon of an act’ “of: Court. leham the ‘_1§57.‘; :

ArtorNEy holder, such tr. »
S ration in ‘W"i":;m;sss K:Ze??ll?g authenticated by a decl rd bronght from Holland the dévice of aising &'revenue
Hicorxs, declaration shal] bé‘w-]eft*w-emg ter mem{@?d: ‘and sge rought from Holland the device o ratsmg  Arounes

o L be; ith the secretary, ‘s . stamps, and’ probate duty was levied ' Im :)ng:and l})lyy . Gmmn
: affixing ‘a’ stamp on the exemphﬁcanon. n'“Scotlandthe-
will wgas sunply conﬁrmed without probate, and’ ther fore
there were no means of aﬁixmg 4 ‘stamp. > Probaté” “duity
was ntroduced mto Scotland in 1804, by the 44 Geo. 3,'

i Hmoms_.-.

tr.
suz;srz.l::s:l ::othi reglster of . shareholders. By s 20 i
memary mstmm:m ave- taken place by vu-tue of any. testa
sy i ‘or. by mtestacy, the probate of the will
| ; ﬁom Obtamed frommlmstr tlon, or an official e extract ther
L England’ g o ‘any prerogémve Court ‘ :
S diby “o:-ez’x‘t"testemeutary, ortestament dative| (a),
if e 1n Scotland, 'or an official extract therefiom' shall,

person hall"be c ﬁrme executor testaméntaf‘y or-datlve,’

1]

. Yor:produc pomtmg an GXecutor, the Com-
ig ;appointed “éx, : anes, on the a

, aﬂagkecutor te::mtaw called:, Persons "ihterested, pz;w?)fh? o :

the w:ll a8 testament te?t'am:nd‘ ’executor :dative, and thl; mstl‘:ln ' L e exec
. n: ‘ment of g
,tary. Where there is no” will f"ment dagsgo?tment 18 the tem"




An-omw '
Gmmur.

Hmoms

~a full Jinventory seen ‘and conﬁrmed :and the‘sherlﬂ'" |
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- ‘57;
that ex ense, but 1857.
A ish- hi it to get a transfer-of the shares WIthO‘lt p A »)
to establish- his title, ag soon as he i intromits with the shares : Arrésngy
2 no furthen eﬂ'ect. Gmnu ,
he is bound to exhibit.an. inventory.. rForgeneral purposes- ,

personalfproperty has. Do. locahty, but it has a locahty for
" the Purposes of probate Llf. there is.a provmcxal probate,

that operates, only.on, property vuthm the, Junsdlcnon of.
the Court. which granted ;

’Mantstyfor the defendant.—-‘It is admxtted thatbe;:r; :lvl: HtGGINS
assing of 8'& 9 Vict. ¢. 17, s. 20, confirmation ’woud e

: Pbeen necessary Thé obJect of theclause was to'ren erWhO
comphcated ‘the steps which the executors of t!elst;t:‘s; mes’

| ~d1ed in England possessed of shares in SCOttlS P

«,.a;.l-\e‘gisléiu'rethéé relie
of iProving the. will: :again in
Scotland has anotber duty,

: ventorv, whlch isa collateral aot,

that jtbe duty WBicb wasi-bere peiq waspald onpropertym
England The - -mode of obtalnmg confirmation . .by..an
executor appomted by Wlll, 18 to produce before tbeshenﬁ's
Court. .the testament w!nch containg. the nommatmn, with

. ‘ b
' G'eneral v. Dimond (a), The Attomey General v. I:rom:ezs (1 7),
: In"re szn (c) Pollock C. B ~—¢T h 8‘ & 9 16t e, 17,

authonty 1s- granted. by
matlon is necessary a8 @

decree of conﬁrm txon
n g tive tltle, &

"on"the
 production” of tbat probate, to have'his natne put ::m e
fegxster of shareholders' but tber‘ is nothlng to’ comp:

0, “proved a wxlt here
m . ice of takmg down the or;gmal wxll in tbe
custody of an oﬁicer before the sherlﬂp Court, and enables
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ved 1857. ;
h wlu may be prove i
17, makes the 4 to which it appli ‘object of that section (;s, tha:) tb: oaid d in, scotland 88 . * ATTOENEY -
makes the shares to which j ; t
ln the du ¥
A:(;‘;;;r ~ Property ¢ for and in respect of which the probate js taken ngland, leaving
GBN’EM out” within the me

°aning of those words in the 55 Geo. 3,
Hicemms, : ¢, 184;:schedule, .

% En ]and "annmn'i
5 S8 :.‘ 5
I mposmble for an executor to. payn i x gle
fb,re. tisi

[Pollock C. B,

. Hmams :
h js in, lay
Where d ay that probate duty on this propertty; :’::cwholly pa‘,.allel and
— Yrhere do you s ay he two enactmen : B ‘
the ‘Property is Iocally situate?] ; By section 7 the ‘shares . n Scotland. . r':‘ :lth cach other.. ,
were made, Personal . Property, but it is not said where ot interfe
Probably th

ey are persaual estate v
: that is to say i the provr
as 1f a man dled m Eng

ork Tt 1s much the same.
havmga bond glven by & person
n tbe bond would draw 40 it the °

be bonum notabile in- England [Martm
,' B.-—Is there .an that posmon? Pollock

ly - authont_y for.

ng _‘here from people
ha . may be 80 if

in, reply.-The chlef oﬂices of these
nd therefore the share

Scotland sztlz v.
Y is Payablein Scotland

17 does not repeal t
ts the Er.

8 in question .
Stc;ﬁbrd(c} ‘
The 20th sec- .

he . f,48 Geo.

are ‘personal. property m
That bemgso, the dut
tion ofthe 8 & 9 V

‘ » for
-fOl‘ that PR,8: Pt
t as rov1dmg Who’ -
parhamen re P It is mtended to relxeve persona ta
nothing more.

w %

e

recutorvmtro-
it the mventory and pay
19, s, 38,(13 repealed by
- 20 h 'duty remams payable.

Abmger,lb 192, 7 oy
(c) 2Wl!s Ch. Ca 166

(a)lCM& 2. 530..
IOEY 'S &W 171 PerLox‘d._,




the st
.Arronm § amp ‘which- is 'to b
annm.r. that- ‘he is. be tfmp ressed - llpon ite In thlnk
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here. I apprehend that he has entxrely faﬂed in that, and

it tha i In ‘this*case; iif‘ive put together the dut that they are not.” It is clear that by* ‘the 19t . section
- or probate ‘and'thie ufy on’ the ‘Canterb r of the 8 & 9 Vict. ¢. 17, the evidence of title'to thead shares
‘ gl::e ;s ‘enough to 'coverthie whole of the- s::::;y prou ; is'the reglster ‘of shareholders, and that bemg in*Séotland *
7 that might not have béeén ‘the case; - ‘property. | this property is’ located in Scotland and’ consrdermg that

The-probate duty
Y-

y a auty for every pound but it pro-' “
any *otlier matters of - ‘Tevenue; as

. stan e“the”‘étam § %p b : :
.conveyances, and othe ef p ‘bénds, bills“of exehange,

the duty has’ been paid;: be1 case, if hw efeit ig said: “that
use, i thé:paitie;
Ot ’ pa s wert:
A o lnclurie it'in the! English probat tbe Yo:k Pal::;::g

this act of parhament was passed in the’ year 1845; which

Hopé (d), T have no doubt it was frai'ned;"ﬁpon ‘the"basis’.
that the law as there lald dovm ‘was' the acknowledged

it ﬁéoﬂand st ' testamenta :
5 ‘pay its ‘duity Ty S
pro Nk ' Yok ‘4 must pay ity HUtyxlnyYork a}rlu;.l::;e; ‘production’ of ‘the’ probate of the will”in’ England "sh:
Th fsu ;y 1:11 Canterbm'y must pay its duty in'‘Canterh N have the same eﬁ'ect. This section therefore does nothmg
EE erefore, has not been 1d ury: fore than” dispense with' the ' ‘necessity ‘of ‘producing ‘the -
o eci paid here. Thé's & 9 Viets g y of producing

_ was to prevent’ thetrouble ‘and'’ inconvenience': of ‘taking
the ongmal will into Scotland - ‘where; if the testament

had | srderable’doubt 'about

_of-‘ thé Attomey General “hiag
pomts ‘were' made by -M¥

Ce ebarés Were- bona ‘otab

is eleven years after the decision of ZThe Attorney General v." -

testamentary was reqmred to be produced it ‘would - bef}

mcumbent to“produce the will itself. - Therefore it’ gave to“ :

e production of the Enghsh probate the same: effect as to'.
of the: testament testamentary Thatrbemg 80, 1t éeems .

‘351 -
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Hreems

original will; and render it sufficient to ‘produce the English - -
probate to‘the secretary of the Company § and the’ ‘object .
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1857. 48 Geo. 3, c. i ' N )
oo 0. 3, c. 149, that the Inventory on which the stam ’

to? e 13 - 13 3 !

ﬁ:ﬁ;ﬁ‘ b m_:pres.se('i is a wholly independent matter; and tha if
iy a person claiming under a Scotch will, or under amen
Hieg1xg, testamentary, he  of

perty after the death of the shareholder, to produce the 1857,
ill in Scotland and givg" o‘t‘h'er. evi‘dénce; to the t;;iilwéy C@mf m
pany, this enactment is made by the 20th3'§ebt'ioﬁ of 8 &9 GENERAL
‘Vict, ¢ 17 :— The probate of the will; or the ‘letters' of Hiaixs.
administration, or an official exti'act-»tbereffom;i’dbt_iiiried

from any Prerogative Court if granted ‘in- England; or a

‘testament testamentary; or a testament dative if expede in
‘Scotland, or ‘an official extract thereof, shall together with:

such declaration be produced to the secretary’s and upoty

such. production in Aeithl_ér,,of the cases afc;xjgsaid, the secre-

‘tary shall make an entry of the declaration in’ the “said

register of transfers” *Now,  supposing - there had been

1o probate in England, in'ﬁhat:‘inodé “would the transfer

‘have taken pI;ce ? The shares would have been transferred

‘on ‘the production in Scotland of ‘the testament tést'am’;er“;,t-,

fv:lttho:hthe Tegistry would be intermeddling or intromitting.
i .Q«;Pl;'ol}ierty_;y m,,.Scoth.i‘Dd); to exhibit an inventory,
2 o pay the duty upon it I thiuk that this is the true:
omftr;uctxon of the acts of parliament, and: that the 20tk
section. of the 8 & 9 Vict, ¢, 17 KA, ‘

i &9 _ puts persons. who; have. -
obtained .probate in, England upon the same; footing as

GXEQRLQrS. Acting. on'a testament testamentary in, Scotland ;

het; the. duty, i paysble in. Scotlgnd,

-and, the inven-

ary with the declaration, - :The section’in"question, it ordar v iT
“tp: prevent the inconvenience -of . bringing'a will from
ndon o pass a few shares in Scatland, provides; that the
srobate when produced with.the.proper-declaration; shall
b vidence upon:which  the transfer (is ito’ take place;
and ‘nothing more. By the acts of. parliament regnlating
probate duty, it is simply payable upon the property situate
within the province or ‘diocese wherein the probate” is
_granted.  The power of the ordinary is mot with respect to
the person, but with respect to the goods—+he does not.grant S
~ probate with respect to the individual, but with respect to
" the goods within the’ diocese or province, The Act:does
“not provide that these shares are to have their situs in Can~
~ terbury, although the railway is in Scotland ;. therefore, its
meaning is simply this, if a testator: has bona’ notabilia in ,
 ‘England, and the executars obtain probate in England, that .
" when produced shall be evidence to. satisfy the secretary,
and _on which he is to make.the transfer. Jt: was not
: il,i‘ted led in :ﬁﬁyAwa.y to htgmgaie the force and gﬂ'ect&o'f the
k g RN

L 1
| mfiﬁm B.;-T,—Jjam of opinion, that, the Grown, ,is.snt‘i‘tvléd'
10, jus ‘m.entg ‘ I confess I never had any doubt, upon the
ﬁz; ABy; &e 38tbfs<.e_c'ti9n of the 48 Geo. 8, ¢. 149: the
ént_.e;i t?;;g.-tgust be exhlbl.t?d upon; the intromitsing with; of
tering ..u.p,on; the possession or management of the estat
o;teeﬂ_‘ef:tﬁ;m ;Scotla,nd,_‘ or at all gvents wifhiﬁ :s]ix» moxith:
:] an:;l;; :::ct;t:; taking upon .him,s?l-f the séﬁtlemen t.or the
mmgm _in of the. e,s;tatte\;f and this information js for not
fing irﬁhd,v,é;tory Within, the gix. months.  The special
andpmbmesdu ;;t p}:;b;f;e has been ;Obtaipﬁ(? in England,
doty i collctad n S i s s POV

: not by a probate granted ip;
_ Scatland or any-proceeding analogous to.a probate, but an,

inventory. is; required to be filed, stat; :
9 T IR 10 be liled, stating. the amount of the
gopef;yv, upon whl'ch the duty is to be calculated and i)aide'
Jow, ;nésmpch gs 1t would be Decessary, in transfer;ing thé‘

FF
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reason, I thinjk that the right to have the inventory exhibited
in Scotland stil] remains, and therefore the Crown is entitled
to our judgmen,

Judgment for ¢he Crown,

———




