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APPENDIX ! (Law of Residence)

This Supplementary Skeleton Argument is served by the Commis%ioners for

Her Majesty’s Revenue and Customs (*“HMRC™) | in responsj_e to the

supplementary skeleton arguments and supplementary witness statements of
the Appellants in Davies & James (“DJ”) and Gaines-Cooper (“GC”) This

skeleton should be read together with lts Appendix. For ease of reference the

Appellants’ supplementary skeleton arguments will be referred to as

The issues in this appeal remain:

Joint Supplementary Skeleton Argument for the Appellants on the Law

of Re51dence “Residence Skeleton”

Supplementary Skeleton Argument for the Appellant on HMRC S
Evidence of 14 September 2009: “GC Supplementa‘ry Skeleton”-

Note of Submissions - pnncnpally those made orally on 30 June 2009 -
together with pornts arising from the ev1dence filed by the Resgpndents:
“DJ Note of Submissions” . :

Further submissions not yet made orally but developing argumer{ts in the

Appellants’ skeleton: “DJ Further Submissions”
Note of New Submission: “DJ New Submission”

Chronology of Revenue Responses: “DJ Chronology of l{evenue

Responses”

(1) Is HMRC’s interpretation of chapter 2 IR20 unreasonable or irrationftﬂ?




st g vl

(i) Did the Appellants have a legitimate expectation regardmg HMRC’s

interpretation or application of IR20 that differed from ltS actual
application?
(iii)Did HMRC act unreasonably, trratlonally or unfairly in 1ts appllcatton of

IR20 to each of the Appellants” "l

In short summary, the answer to those issues is as follows:

1) HMRC’s interpretation of chapter 2 IR20 is consistent with its purpose as
guidance that contains no bright line tests (save the smgle brlght line test
applied by statute). It sets out guidance in relation to the factual
circumstances (for which a taxpayer must provide ev1dence to the
satlsfactlon of HMRC) likely to be sufficient to establlsh NR/NOR
treatment. ‘The guidance is consistent with the case law on re31dence and
HMRC has not sought to depart from it. . '

(ii)y HMRC’s interpretation of chapter 2 IR20 has not changed It has always
placed importance on the requirement for a taxpayer to “leave” the UK so
as to divest himself of UK residence, but chapter 2 IR20 recogmses that
there are different ways a taxpayer might leave and that his res:dence
status will depend on ‘the nature of his leaving: see paragraphs 1 4, 2.1,
2.2, and 2.7-2.9.

(iii)In each case, HMRC conducted a fair i mvestlgatlon HMRC applled IR20
to the known circumstances of each case in accordance with the guldance
in IR20. Had HMRC been satisfied that the factual requirements of any of
paragraphs 2.2 or 2.7 to 2.9 applied, it would have treated the Appellants

as not resident i in the relevant tax years. HMRC was not so satlsﬁed

BRIGHT LINE TESTS

4,

Underpinning the Appeliants’ arguments on all three issues, and thetefore a
point that will be dealt with first, is the contention that IR20 contains - “bnght
line tests”. This contention is wrong and inconsistent with the structure and
purpose of IR20, which is to provide guidance by identifying the main factors

relevant to residence status derived from the case law [see paragraphs 21 to 25

* The case law on residence is summarised in the Appendix to this skeleton argument




of the Judgment of Lloyd-Jones J and paragraphs 39, 40 and; 49 of the

Judgment of Wilkie J].

4
i
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The Appellants portray IR20 as a simpliﬁcatibn of the law-of@i residence,
containing “three specific scenarios”, ‘which a taxpayer can use m order to
determine if he is non-resident [Residénce Skeleton para. 11, GC
Supplementary- Skeleton para 19]. IR20 presents the law in a ?simpliﬁed
manner; it does not (and it is submitted HMRC would not have the power to)

simplify the law. _

By stating that residence is determined exclusively in accordance wnh chapter
2 [DJ Note of Submissions péra 2] and ignoring the Preface and ;;:haﬁter 1
IR20, the Appeliants ignore its purpose and the extent of the factl_lzil enquiry
permitted. [t is a document that “has to be viewed whole and not pf?cemeaf’

[Judgment of Wilkie J para 10]:

Preface ; -
The notes in this booklet reflect the law and practice at Odoégr 1999,
They are not binding in law and do not affect rights of appeal about
your own tax. ' :

You should bear in mind that the booklet offers general guidance on how
the rules apply, but whether the guidance is appropriate in a particular
case will depend on all the facts of that case. If you have any difficulty
in applying the rules in your own case, you should consult an Inland
Revenue Tax Office - see paragraphs 7 to 9 of ithe Introduction on
contacting the Inland Revenue. : ! '

! Residence and ordinary residence

1.1 The terms ‘residence’ and ‘ordinary residence’ are not deﬁnec{ in the
Taxes Acts. The guidelines 1o their meaning in this Chapter and in
Chapters 2 (residence status of those leaving the UK) and 3 (those
coming to the UK) are largely based on rulings of the Courts, This
booklet sets out the main Jactors that are taken into account, but we can
only make a.decision on Your residence status on the Jacts in your
particular case. ; '

HMRC does not rely on the above as a basis for arguing that it is not bo;md to

apply IR20 where the factual circumstances fall unequivocally with:in its



terms. That is not HMRC’s case. However, the introductory paragraphs are

10,

1L

important. They demonstrate that IR20 does not contain bright lme tests that
can be applied irrespective of, what in some cases will be, a detalled factual
enquiry. IR20 provides guidance to taxpayers on the application of the law of
residence [see Mrs Mclean-Tooke wis paras 5 and 6] and cannot possibly _

’ i

cover every circumstance. |
It is accepted by the Appellants that the case law provrdes a multl factorial
test of residence, by reference to all the facts of a case, and that IR20 1s
consistent with the law [Residence Skeleton paras 9 and 11]. Its purpose in
setting out the “main factors” is that in the vast majority of cases these can be

easily applled by taxpayers to the facts of their cases [see paragraph 9 of Mrs

‘Mclean-Tooke wis].

However, it is clear that IR20 does not limit HMRC in the facts that may be
taken into account in any residence enquiry. Nowhere does it state that it
contains the only factors that HMRC will take into account’, Whilst a detailed
factual analysis of claims to be not—re51dent and not ordmanly resrdent
("NR/NOR”) may in some cases be required, especially in dtﬁ' cult or’
marginal cases (such as those in issue in these proceedings), this does not

diminish the usefulness of the guidance. If IR20 did set out bright hne tests

. limiting HMRC’s factual enquiry, this would be a fundamental departure from

the common law approach {Judgment of Lloyd Jones J para 25(1)].

There is only one bright line test in IR20 that can be applied wrthout any
further factual enquiry. It is found in paragraph .1.2, namely that you will
always be resident if you are present in the UK for 183 days or more in any

one tax year. This bright line test is laid down by Statute,

Paragraph 2.2 provides that if you leave the UK to work full-time abroad for

the whole tax year and fulfi] the day count test, you will be treated as




NR/NOR from the day after' you leave the UK to pursue that fuli-time

employment [further developed at para {26] below]. L .

12.  As is clear from paragraph 2.2, the basic requirement for the appltcatlon of
this paragraph is that the taxpayer leaves the UK to work full-time abroad for
‘the whole tax year. The recognition that HMRC may legttlmately examine
the factual basis for an assertion of leaving for full-time employment that lasts
for a full tax year is contained in paragraph 2.5. The establlshment of
employment full-time abroad throughout a complete tax year is a questton of

fact and degree and nor a bright line test.

13, Paragraph 2.7 requires the taxpayer to have left ¢ permanently” - This is
obviously a question of fact and degree and can not be classed as a “bnght
hne ;

14. Similarly, paragraphs 2.8 and 2.9 expressly require a factual analysns They
set out the type of evidence that HMRC may require in order to be! satlsfied
that a taxpayer has left the UK permanently, or to live outside the UK for
three years or more. The examples of evidence required are just that they do
not limit the factual enquiry. Mr Glyn Davies recognises that IR20 deals with
the “quality” of lmks between the taxpayer and both the UK and the forelgn
country (2™ w/s paragraph 15). These are qualities of a factual nature and

degree not bright line tests,

15. Itisa gross simplification of these factual requirements to argue that the only
issue that arises in relation to a determination of residence in paragraphs 2.7 to
2.9 (provided absence is long enough) is the number of return visits to the UK
under the day-count test [DJ Further Submissions paras |.4(B), 3. 12 and
3.13*]. This argument ignores the precondition that the taxpayer must have
left the UK permanently or for at least three years [Judgment of Lloyd Jones J

paras 25(3) and 27). Compliance wrth the day count relates to return vxsrts to

3 This is also the erroneous basis of James Kessler QC’s article exhibited in GJD2 under “ Losmg
UK resident status”. He does not refer to (and in his analysis ignores) the reference to necessary
evidence contained within paragraph 2.8,



the UK but only once non-residence has been established. It does not of itself

16.

17.

i8.

19.

establish non-residence.

There is no automatic or any entitlement to NR/NOR status within IR20 if the
taxpayer is not able to satisfy HMRC that the facts of his particular case fulfil
all the requirements of either paragraph 2.2 or 2.7 to 2.9. HMRC is always
entitled to investigate and challenge a taxpayer’s interpretation and
presentation of the facts; the primacy of facts is apparent throughout IR20
[Mrs Mclean-Tooke w/s para 38].

Chapter 10, which deals with appeals, explains that if there is any dispute with
HMRC about residence or ordinary residence and agreement cannot be
reached there is a right to have one’s case considered by an independent
tribunal. It points out that an appeal lies from the Special Comm@sSidners ona
point of law to the High Court. As noted by Lloyd Jones J (at Jt{dgment [21])
this also shows that IR20 is intended to reflect the legal principlés esfablished
by the case-law and not to establish an independenf body of practice followed
by HMRC which is capable of leadipg to results inconsistent with fhe strict

legal position.

Once it is accepted that paragraphs 2.2 and 2.7 to 2.9 permit a factual enquiry,
the basis for the Appellants’ arguments is severely weakened. They have to
satisfy t}_le .Court that in their particular cases, HMRC acted irratio'nally or
unreasonably in conducting the enquiries and reaching the conclusions that the
factual tests in IR20 were not satisfied. These conclusions were plainly open

to HMRC on the facts of each case.

The taxpayer has a legitimate expectation that HMRC will apply the gilidance
in IR20 to the facts of his particular case and if satisfied that the fé_cts and
evidence fall within one of the circumstances in chapter 2 indicating a'{certain
residence treatment, will treat him accordingly [Mr Symonds w/s p_arat(lZ and

Mrs Mclean-Tooke w/s para 37].




20,

The decisions that Messrs Gaines-Cooper, Davies and James had not satisfied

I
71,

D
‘ 22,
23,

?
24.

HMRC that they were no longer resident and ordinarily resident in the UK
were decisions taken on the facts of each case and did not, as alleged, turn

simply on HMRC’s interpretation of {R20.

HMRC'’s INTERPRETATION OF IR20

The focus of the Appellants’ arguments is that HMRC acted unreasonably or
irrationally in the interpretation placed on the wording of IR20, and in
particular the reading in of a special meaning into the words “leave”, “left”

and “gone abroad”. .

- HMRC’s interpretation of each relevant paragraph of IR20 set out below is

correct, in line with the purpose and context of the document and consistent
with the case law (the latter point is now conceded by the Appellants
[Residence Skeleton péra 11]). In any event, the taxpayer and the éourt are
bound to accept HMRC’s interpretation of its own guidance if it falis within

- the range of reasonable interpretations (R v Monopolies- and Mergers

Commission exp South Yorkshire Transport Ltd [1993] 1 WLR 23 at 32C-33A
(Lord Mustill)j).

Before examining each paragraph in turn, it is important to note the context of
chapter 2 of IR20 because this informs the meaning of the words used, as -
accepted by the Appellants in Davies & James [DJ Further Submissions para
3.8]. ;

Chapter 2 deals with “Leaving the UK”. A taxpayer may divest himself of
UK residence status if he has left the UK for more than “occasional residence
abroad” (section 334 ICTA) [see tabs 3 and 4 of the Authorities Bundle]. If
he cannot show that he has done sufficient to divest himself of UK residence,
he may come within the terms of paragraph 1.4, and be resident both m the
UK and some other country (i.e. dual ‘resident). The QUestion is therefore not
whether he has done enough to establish residence in another country (albeit

the nature of links with the other country will be relevant) but whether he has




done enough to move beyond paragraphs 1.4 and 2.1 and divest himself of

D

@

25.

UK residence status altogether [see Mr Symonds w/s para 17(d); Mrs Mclea,r_:-'

Tooke w/s para 48].

The guidance contained in chapter 2 is based on the common law of residence
and identifies the main factors considered sufficient in the case law to divest a
taxpayer of residence status. IR20 provides only two broad meané of doing
this: leaving to work full-time abroad (paragraph 2.2), or leaving the UK
permanently or indefinitely (paragraphs 2.7 to 2.9) [Mrs Mclean-Tooke w/s
para 43]. '

i

Paragraph 2.2

26.

27.

The interpretation of paragraph 2.2 is relevant only to the Appellants in
Davies & James. Mr Gaines-Cooper rightly places no reliance on it!. (But in
fact, the real focus of the dispute in Davies & James is whether their
employment was in fact full-time in the relevant tax year so that the);-,could be

said to have “left to work full-time abroad” in the relevant year.)

Leaving the UK to work full-time abroad for at least a whole tax year,
provided the day count is met in respect of return visits, is-sufﬁcienf in itself

to establish non-residence. This is consistent with the case law. In Re Combe

- (1932) 17 TC 407 the taxpayer who left the UK to take up full-time

employment abroad in New York was held to have made a distinct break with
the UK and therefore become non-resident. [n this regard, leaving thi; UK to

take up full-time employment abroad that lasts for a complete tax year is

sufficient to establish a clear break with the UK for that tax year. If genuine

full-time employment subsists throughout the tax year, that will be sufficient
evidence (subject to compliance with the day count requirements in respect of
return visits) that the individual has “left” and become non-resident in that tax

year [Mrs Mclean-Tooke w/s para 61].

4 Similarly, any alleged change of practice in relation to paragraph 2.2 is irrelevant to Mr Gaines-

Cooper.




28.

However, importantly paragraph 2.2 is predicated on the taxpayer leaving for

@ 29,

B 30.

31

and being in full-time employment throughout the relevant tax year.. Anything
less than full time employment will not satisfy 2.2. Whether employment is
full time is a question of fact and degree, determined by the!v: particular
circumstances of each case (see paragraph 2.5). Facts, such as the nature of
the duties abroad and the extent of substantive duties in the UK are relevant to
a determination under paragraph 2.2 and are expressly stated to be felevant in
paragraph 2.5 [see HMRC’s example 5 in SMT1 pg 37]. The factual enquiry
in 2.5 is therefore an intrinsic part of 2.2 and if a taxpayer fails at t};at hurdle,

-

he cannot bring himself within 2.2.

The heading for paragraph 2.2 is “Working Abroad”. Paragraph 2.2 does not
require the taxpayer to cut any further ties with the UK or take any other steps
in addition to the requirements of paragraph 2.2 (although it is clear that the
nature of ties retained with the UK and the frequency and length bf return

* visits to the UK may impact on the question whether employment abroad is

genuinely full-time and may legitimately be the subject of HMRC inquiry).
As stated above, if established on the facts, leaving the UK for gemiine full-
time employment abroad which continues throughout the relevant tax year
will be sufficient evidence that the taxpayer has “left” the UK so as to’pbecome

non-resident [see Mr West w/s para 49].

“Leave” in the context of paragraph 2.3, is leave “in the 2.2 sense” because _
the leaving must be in order to pursue full time employment. This is
supported by the first line of paragraph 2.2, “If you leave the UK to work ...”.
[t is not sufficient that a taxpayer leaves to go on a year-long cruise and later
takes up employment. Whilst he may have physically left the country (and
may be NR/NOR under another paragraph of chapter 2), leaving in the context
of 2.2 only occurs when he “leaves to work full time abroad” [see Mr West

w/s para 42].

The hypothetical example presented by the Appellants of someone l:‘eaving
the UK to take preparatory steps for 'working overseas [DJ Note of

Submissions para 33| is not representative of the facts of any of the
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Appellants’ cases. The correct residence status of any individual who leaves

32

33.

34.

to take preparatory steps for working fuli-time overseas will necessarily
depend on the particular facts of that case and it will be a question of fact and

degree whether the individual has “left to work full-time abroad” on the date

of his departure.

More apposite to the facts of this case is the businessman who makes several
journeys back and forth to another country, whilst still employed in the UK,
before commencing full-time employment in that country. He wou:ld not be -
entitled to claim NR/NOR treatment by reference to paragraph 2.2 on the first
-occasion that he left the UK, but only on the occasion that he “left to work
full-time abroad”, provided it lasted a complete tax year. Similarly, if
someone leaves to work in part-time employment, which later devéiops into
full-time employment, he has only left for the purposes of paragraphs 2.2 and

2.3 when he commences his full-time cmploymént abroad.

These examples explain why the alternative interpretation of paragraph 2.2
argued for by the Appellants in Davies & James is wrong. If it was open to
HMRC to find that Messrs Davies and James were not in full-time
employment in April 2001 (a possibility conceded by Mr Glyn Davies [2nd
w/s para 85]), their departure in March 2001 was not to work full-tirﬁe and
they did not leave in the paragraph 2.2 — o

If a taxpayer leaves mid-way through a tax year he may, by concession,
receive split-year tax treatment for that tax year, but this will have no effect on
any assessment to capital gains tax (“CGT”), which is charged on a full-year
basis [see Mr West w/s para 21]. Therefore if the taxpayer did not léave to
work full-time prior to or by the commencement of a tax year, he will be
resident in the UK for at least part of that tax year and therefore liable to CGT.
Full-time employment in subsequent years cannot affect the starting date for
treatment as NR/NOR, which is determined by reference to the date that the
taxpayer left to workrfull-timé abroad (for paragraph 2.2 purposes). Full-time

employment throughout any later tax year cannot therefore affect the




taxpayer’s residence status in an earlier tax year if he left only part-way

35.

through that tax year. -

The Appellants contend for one interpretation of this aspect of paragraph 2.2;

HMRC for another. The Appellants’ interpretation is not “obvnously correct”

[DJ Note of Submissions para 41. 1] and in any event is not the only possible
interpretation, which it must be in order for them to succeed on this' pomt Mr
Glyn Davies admits that his alternative interpretation was one | that only
occurred to him as an afterthought [2™ w/s para.57 and CB 30]. It was not a
pomt that he pursued with any vigour. For example it did not feature in the
“key areas of disagreement” in the 21 February 2006 letter [CB 60] During .
the investigation, this never formed the crux of the Appellants’ case as it
would have done if they considered it to be the only possible mterpretatlon or

i‘

obviously correct.

Paragraphs 2.7 to0 2.9

36.

37.

In paragraphs 2.7 to 2.9, the words “go abroad”, “leave” and “lefy” thke their
meaning from the eontext of those paragraphs, headed “Leavmg the UK
permanently or indefinitely”. This is what the taxpayer must do in| order to
establish that he is NR/NOR. These paragraphs are to be contrasted with a
taxpayer usually living -in the UK and making short trips abroad (paragraph
2.1). Such a taxpayer has not left the UK permanently or mdeﬁmtely

The guidance contained within paragraphs 2.7 to 2.9 corresponds wrth the
common law of residence and does not represent any relaxation of the strict
legal position. It is to be interpreted in that context. As stated hy Mrs
Mclean-Tooke, “The adverbs “permanently” and mdef initely” dej‘ ine the
nature and extent of the leaving, and paragraphs 2.7 to 2.9 speak of the need
lo evidence the fuct that the leaving is permanent or indefinite (not less than
three years)” [w/s para 62, see also para 43]. A taxpayer cannot be treated as
NR/NOR by doing anything less than demonstrating (by reference to the facts
of his ‘case) that he is effecting an mtentlon to leave permanently or

indefinitely.



38.

Paragraph 2.7 is self-explanatory and covers emigration from the UK. Clearly

39.

@ 40.

41.

that will fulfil leaving permanently if proved.

Paragraph 2.8 makes clear that evidence is likely to be required to establish
that the taxpayer has “leff the UK permanently, or to live outside the UK for

three years or more”. There is no difference in the nature or quality of

separation from the UK required, but “indefinitely” can be proved by leaving
for at least three years. Therefore it is wrong to suggest, as PWC did in

Davies & James [CB 30] that 2.8 is applicable to those who “fall short” of the

' degree of séparation in 2.7 [see Mr West w/s para 22].

i

Whether a taxpayer has left to live outside the UK for three years or more is a
question of fact, which is made clear from the examples of potentially relevant
evidence given in paragraph 2.8. Whilst these are simply examples, and not:

an exhaustive list, they demonstrate that HMRC is entitled to look at the

- nature of links with the foreign country (“steps to acquire accommodation

abroad to live in as a permanent home”) and the nature of remaining links
with the UK (“if you continue to have property in the UK for your.?use, the
reason is consistent with your stated aim of living abroad permanently or for
three years or ino}'e"). Further evidence relevant to prove an intention to

leave permanently or indefinitely may legitimately include the “pattern of |

presence” within the UK.

It is therefore not sufficient for a taxpayer simply to intend to live overseas for
three years, even if that satisfies the test for residence in the foreign country.
What matters is that he has “ceased to be resident in the UK"” because even
strong ties overseas cannot be determinative of cutting ties in the UK [Mr
West w/s para 60]. That “living abroad” must be of a certain nature and
quality is clear from the fact that the nature of the foreign home and/or -
retention of a home in the UK can be inconsistent with the taxpayer’s. stated
aim of living abroad permanently or indefinitely. If a taxpayer’s ties with the
UK, including family and social ties, are such that he is not “living abroad”,
he will not fulfil the requirements of paragraph 2.8 and will not be treated as

NR/NOR, although he may be dual resident under paragraph 1.4.
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42,

Whether a taxpayer has left to lrve outside the UK for three years or more
(and therefore whether he has left the UK permanently or mdeﬁmtely) is
accordingly a matter of fact and degree and he must provide evrdence to
satisfy HMRC that he has. left the UK, in the sense of severing his ties with
the UK, sufficient to divest himself of residence. Simply leavmg in the
physical sense of getting on a plane and maintaining visits below the specified .
day count (as contended by the Appellants in DJ Further Submrssrons para
1 4(B)) does not satlsfy this requirement. ‘

Paragraph 2.9

43.

44.

As is now accepted by all the Appellants (contrary to the ﬁrst witness
statement of Mr Vaines para 21), paragraph 2.9 does not provide a separate or
weaker test than paragraph 2.8 [Residence Skeleton para 11 footnote 6; GC
Supplementary Skeleton para 19]. If it did, there would be no need of nor
purpose to paragraph 2.8. Rather, the test remains that stated i in paragraph 2.8
— the taxpayer must show that he has left the UK permanently, or to live
outside the UK for three years or more. The separation from the UK ‘must be
of the same nature and quality as required in paragraph 2.8. The purpose of
paragraph 2.9 is to prov1de the taxpayer with a further evidential means of

satisfying that test if he-does not have the evidence when he leaves.

“Settled purpose” does have an established meaning, contrary to what is
asserted by the Appellants in Davies & James [Residence Skeleton | para 11
footnote 6]. Departure from the UK for a settled purpose is to be contrasted

~ with departure for the purpose of occasional residence [Reed v C[ark 11985]

STC 323 at 345f° (Nicholls I)). In the context of paragraph 2.9 the settled
purpose must be consrstent with permanent or indefinite leavmg [Mrs Mclean—
Tooke w/s para 43). What constitutes a settled purpose is a question ' of fact
and degree dependent on the circumstances of the particular case, and cannot

be a bright line test, Moreover HMRC is not bound to accept a taxpayer s

5 It was material to the decision of Ntcholls J [at 347f] that Mr Clark had made a “distinct break"

in the pattern of his life in the UK,
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.9)

contention that he has left indefinitely for a settled purpose, where this

45.

46.

appears to be inconsistent with the facts (as HMRC understands theni). .

The requirement to refer back to case law regarding settled purpose does not
in any way devalue the guidance in paragraph 2.9. The gurdance will be

sufficient for most individuals but cannot cover every eventuality, nor does it

“ list exhaustlvely the potentially relevant facts [see Mrs Mclean-Tooke wis

para 42].

The second part of paragraph 2.9 states that a tupaye%’s status can be
reviewed, even if he has not gone abroad for a settled purpose, if he'i lS absent
for three years, or can produce ev1dence that he has left the UK pennanently
The word “can” is used, rather than “will”, because the taxpayer’ s absence
must stili be consistent with the overall requirement to show that he has left
the UK permanently or indefinitely. He must take himself beyond paragraphs
1.4 and 2.1. "The absence must therefore be of a quality that would satisfy
HMRC under paragraph 2.8, if the evidence were available at the time of
departure. If that review establishes that despite an absence for three years,
the taxpayer’s presence and retention of links with the UK are sufﬁcrent to
call into question a claim that he has left permanently or mdeﬁmtely, HMRC
may determine on the facts of the case that the taxpayer has not satlsﬁed the

guidance in paragraph 2.9 and remains R/OR.

Ultra Vires

47.

If the guidance in paragraphs 2.7 to 2.9 means (as the Appellants cohtend it

does: DJ Further Submissions paragraph 3.12) only that visits to the UK
within the day count specified is sufficient to establish entltlement to
NR/NOR treatment if the overall physical absence is long enough thrs would
render paragraphs 1.4, 2.1, 2.2 and 2.7 otiose. It would ignore the factual
circumstances a taxpayer must establish to show that he has left in the relevant
sense. It would reduce the guidance to a series of bright line tests that
Parliament has refrained from mtroducmg It would also be a sngmﬁcant

dlvergence from the case law.



48.

The Taxes Management Act 1970 (s1) places income tax under the care and

@

49,

50.

51.

management of the Commissioners and for that purpose conlers upon them

certain discretion in the exercise of their powers. The managerial discretion is

wide, extending to cover:

“the best means of obtaining for the national exchequer from the taxes
committed to their charge, the highest net return that is practicable having
regard to the staff available to them and the cost of collection™.

R v Commissioners of Inland Revenue ex parte National Federation of Self

Employed {1982] AC 617, 636 (Lord Diplock).

However, wide as it is, the managerial discretion does not extend so wide as to

' pemiit the Revenue to act contrary to its statutory duty: R (Wilkinson) v IRC

77 TC 78 (HL, Lord Hoffmann at [21], approving the decision of the CA in
that respect, see [2002] EWCA Civ 814 at [46]). A managerial discretion in

the collection of tax is not the same thing as the discretion to refrain from

- collecting tax that is due: see for example: IRC v Bates [1968] AC 483,

516D-G (Lord Upjohn); Vestey v IRC [1980] AC 1148, 1172D-1173C (Lord
Wilberforee) and, especially, 1194B-1195G (Lord Edmund-Davies).

Section 1 TMA cannot authorise HMRC to announce in its published
guidance that it will deliberately refrain from collecting taxes that Parliament
or the Courts have decreed or determined shalt be paid. HMRC’s power to
publish concessions is a power that may lawfully be exercised in relation to
concessions only where those will facilitate the overall task of tax col:lection,
but with a view to the best manner of obtaining for the national excheciuer the
highest net return that is bracticable: Wilkinson [2003] EWCA Civ 813
(Phillips MR at paragraphs 45 and 46); appfoved by Lord Hoffmami‘iat [20-
21]. - :

As Wilkie J observed [Judgment para 50], it would be an “inevitable
consequence” of the Appellants’ interpretation of paragraphs 2.7 to 2.9 that
HMRC had put out a document in excess of its management discretion. It

would be tantamount to HMRC accepting that it will not collect taxes properly




due from those who, by law, would be resident in the UK. Such a

52.

Summary
53.

54.

55.

fundamental departure would not be facilitating the collection of tax, but -

facilitating the failure to collect tax, and would therefore be uitra vires.

But this is not what HMRC has done. It has published a guidance booklet
(IR20) based on the legal principles established by case law and entirely
consistent with those principles. There is no divergence between !R20 and the
law. Accordingly a correct application of the guidance in IR20 to the relevant
facts of a taxpayer’s life should produce the same result as a full investigation
of such facts by the First Tier Tribunal 'applying “common law principles” of

residence.

In summary, the guidance in paragraphs 2.2 and 2.7 to 2.9 does not (as the
Appellants assert) restrict HMRC’s legitimate enciuiry. It covers speéiﬁc (but
common place) scenarios but within each, all relevant facts of an individual’s
case may be the subjecf of enquiry. IR20 provides guidance to assist
taxpayers in interpreting and applying the case law.: To.comply ﬁth the
guidance a taxpayer must establish to HMRC’s satisfaction (with evidence as
appropriate) the factual requirements in 2.2, 2.5, 2.8 and 2.9. There is{.‘no limit
on the extent of the factual enquiry that might be appropriate or nébessary.
These appeals amount primarily to a disagreement between HMRC .‘!and the
Appellants about whether the factual requirements to be treated as NR/NOR

have been met,

The Appellants in Davies & James accept that there is a possibility that they
may have been found to be resident under the case law [DJ Further
Submissions para 2.10]. Mr Gaines-Cooper’s residence status has already
been determined by the Special.Commissioners. All three now seek ghrough

this process of Judicial Review to circumvent these conclusions by drawing a

dividing line between IR20 and the case law on residence that does not exist.

HMRC’s interpretation of IR20 is neither unreasonable nor irrational. It

accords with IR20 as guidance that is consistent with and reflects the case law.




A proper application of IR20 will produce the same result as a determmanon
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58.

59. .

60.

of restdence, status at common law.

LEGITIMATE EXPECTATION

If the Court accepts, as HMRC contends it r‘nust, that HMRC’s inter?pretation
of IR20 as set out above was at least reasonable, the Appeliants’ arguﬁient that -
the wording of IR20 creates any legitimate expectation must fail as there are
no bright line tests that lead to a determination of NR/NOR in any of their

cases.

Further, it is clear from the paragraphs in the Preface and chapter 1 that

decisions on residence status will be made on the facts of each pamcular case.

The taxpayer can therefore have no legitimate expectation beyond the

expectation that HMRC will fairly analyse the facts of an individual case and,
if those facts satisfy HMRC that the guidance has been fulfilled, geat the
taxpayer as NR/NOR. The taxpayer cannot have any expectation i;that the
conclusion he draws from the facts will be accepted by HMRC. ‘

In the circumstances, the Appellants rely on an alleged unannounced change

of practice by HMRC in relation to the appllcatlon of IR20. %f

To give rise to a legitimate expectation through statement or practiee, there

must be “a clear, unambiguous and unqualified representation” [R v [RC ex p
MFK Underwriting [1990] 1 WLR 1545 at 1569 (Bingham L.J)]. g)

Further, a court may properly review a decision of HMRC if the deéision is
so unfair as to amount to an abuse of power: R v Inland éevenue
Commissioners, Ex parte Preston [1985] AC 835. Unfairness a.mou%lting to
an abuse of power can arise in circumstances in which HMRC has cfeated a
legitimate expectation in the mind of a taxpayer who has placed all hls cards
face up on the table, about how his affairs would be appreached if, zilfter he
acted on that expectation, HMRC sought to resile from undertakmgs it had

previously given.
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The correct approach to “legmmate expectation” in this area was cxplamed in

62.

63.

RVIRT, exp MFK Uriderwriting (se€ above) by Tudge Twho said (at I573:

“The correct approach to “legitimate expectation™ in any particular field of
public law depends on the relevant legislation. In Reg v Attorney-General,
Ex parte Imperial Chemicals Industries Plc, 60 TC 1 the legitimate
expectation of the taxpayer was held to be payment of the taxes actually due.
No legitimate expectation could arise from an ultra vires reiaxation of the
relevant statute by the body responsible for enforcing it. There is in addition
the clearest possible authority that the revenue may not “dispense” .with
relevant statutory provisions; Vestey v [nland Revenue Commissioners
[1980] AC1148.”

Consequently, the legitimacy of the expectation must be established before the
court will determine whether the alleged breach was so unfair as to constitute
an abuse of power. In considering whether an expectation was legitimate the
court should take into account the fact that a public authoﬁty cannot validly
act outside those powers: Al Fayed v Advocate General for Scotland [2004]
STC 1703 at 1737.

In this regard, the guidance from Binghafn L] in MFK Underwriﬁng (see
above) at 1569 is important

..in assessing the meaning, weight and effect reasonably to be given to
statements of the revenue the factual context, including the position of the
revenue itself, is all important. Every ordinarily sophisticated taxpayer knows
that the revenue is a tax-collecting agency, not a tax-imposing authority. The
taxpayers’ only legitimate expectation is, prima facie, that he will be taxed
according to statute, not concession or a wrong view of the law: Reg. v Attorney
General, ex parte Imperial Chemical Industries Plc. (1986) 60 T.C.1, 64g, per
Lord Oliver of Aylmerton. Such taxpayers would appreciate, if they could not so
pithily express, the truth of the aphorism of “One should be taxed by law, and not
be untaxed by concession:™ Vestey v Inland Revenue Comm:ss:oners [1979] Ch.
177, 197 per Walton J.”

Change of Practice

64.

There are three witness statements served on behalf of HMRC from Mrs
Susan McLean-Tooke [“SMT"}, policy adviser on residence and domicile
from 1 June 2001 to 29 March 2009; Mr Stephen Anthony Symonds [‘;SAS”],
technical specialist on residence and domicile between January.2003 and
March 2007; and Mr David West [“DW”], compliance consultant in the
Centre for Non-Residents [“CNR”] from Autumn 2004. Whilst none (;f these

witnesses were employed in a relevant position before 2001 Mrs Mclean-




i

Tooke and Mr Symonds worked directly with colleagues who had v;rorked in

65.

"

67.
?

68.

the rei_“‘evant_dep'_aﬂ'm_cnt' before 2001 and are_ able to _‘glve_‘*ewd‘encé of their

understanding as to what the previous position had been [see Mrs Mclean-

Tooke w/s para 2; Mr Symonds para 10].

Further, the change of practice on which the Appellants rely allcgcdly took
place between 2001 and 2005 [DJ Note of Submissions para 51]65i These
witnesses are therefore able to give direct evidence tegarding that pétiod and
all are clear that there has been no change of practice in HMRC’s _
interpretation or application of IR20 [see Mrs Mclean-Tooke w/s paras 9, 24,
31, 42, 50, 54, 61, 64; Mr Symonds w/s paras 19, 37, 59, 81; Mr West w/s
para 77]. f_
o
The Appellants contend that HMRC has (contrary to past practice) placed a
novel and unwarranted emphasis on the word “left” in chapter 2 of IR20 Itis
therefore alleged that a further hurdle is now placed in the way of taxpayers
who would otherwise satisfy the requirements to be treated as NR/NOR This

is demed by the witnesses for HMRC.

The Appellants in Davies & James subject the exhibits in SMT1 to close
forensic scrutiny (in much the same way as the correspondence Between
themselves and HMRC has bcen so subjected) [DJ Note of Subm:ssnons para
50]. They highlight the fact that no reference is made to the need for a
taxpayer to cut his ties with the UK. A similar exercise is conducted in GC
Supplementary Submissions.

An error underpinning the Appellants’ analysis of the exhibits is a ﬁ'ulure to
distinguish between exhibits relating to paragraph 2.2 and those ,deali;tg with
paragraphs 2.7 to 2.9. Put simply, the Appellants refer to exhibits ;dealing
with paragraph 2.2 as showing that there is no reference to cutting‘ti:cs or a

clean or clear break’ and seek to infer an unannounced policy change in

& Mr Glyn Davies [27d w/s para 44] attributes the change to the transfer to the Centre for Non-
Residents between August 2003 and May 2004.

? See GC Supplementary Skeleton {especially paragraphs 7 to 13] and Supplementary Note of
Submissions pgs 26, 28, 29, 30, 31] :



HMRC’s approach to paragraphs 2.7-2.9 where cutting ties/distinct break are

®

required. Buf that i1s enfirely consistent with HMRC’S position regarding

paragraph 2.2 — provided the taxpayer has genuinely left to work abroad in

full-time employment for a whole tax year there is no requirement to further

evidence a break from the UK® because being in full-time employment abroad
- is likely to be sufficient evidence in itself of such a break with the UK.

69.  The GC Supplementary Skeleton [paragraphs 7, 12 and 13] misrepresénts Mrs

| Mclean-Tooke’s evidence through references to a “clean break”. Mrs
.Mclean-Tooke’s evidence is clear that in relation to paragraph 2.2 the
taxpayer is required to have genuinely left to work full-time abroad. .This by

itself is likely to satisfy the requirement to demonstrate a break with‘ the UK

[see Mrs Mclean-Tooke w/s paras 61 and 48 and para 27 above]. Under
paragraph 2.2 therefore nothing more is required in this respect. There is no

inconsistency between this position and the exhibits.

70.  Itis only in relation to paragraphs 2.7 to 2.9 that a taxpayer must demonstrate
that he has left permanently or indefinitely, by producing evidence that he has
cut his ties or made a distinct break with the UK. The Appellants have not
identified any true inconsistency between the exhibits and HMRC’s consistent

position regarding paragraphs 2.7 to 2.9.

71.  Further, even if these exhibits are capable of demonstrating a change of
practice (which is not accepted), they are of limited relevance to the legitimate
expectation of the Appellants in both cases, as they deal with paragraph 2.2.
The basis of HMRC’s decision on paragraph 2.2 in relation to the Apbellants
in Davies & .James was not whether they had “left”, but rather the fact that
they had not left to work full-time abroad in the relevant tax year (see
paragraphs 97 to 98 below)’. No decision was made at all regarding

paragraph 2.2 in the case of Mr Gaines-Cooper because this paragraph was,

8 Most of the exhibits deal with the cases of mobile workers. Such cases are difficult cases on the
margins. They are not in any way analogous to the facts of the Appellants’ cases.

9 See also Ms Mclean Tooke w/s para 31; none of the exhibits call into question the requlrement
under paragraph 2.2 to have left the UK for full-time employment abroad.
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correctly, not relied on by him. (In his case, he was in fact workmg under a

72.

contract of employment in the UK from 1992 to, 19957,

HMRC does not accept the Appellants® analysis of the exhibits to;: witness

statements in these proceedings and invites the following analysns of the

relevant exhibits:

SMT1

3-4

7-8

HMRC letter from Mr Wilks to Mr Sawyer, 7 July1999. f

This letter is dealing with an individual who leaves the UK perrﬁanently
or indefinitely but cannot provide the evidence mentioﬁed in pziragraph
2.9. It has been construed to suggest that a spouse, a home and t:iutiés in
the UK will be irrelevant to a .claim for non-residence as long as 3 years

have passed and the day count has been followed.

Insofar as this letter is read as suggesting that such an individual ineed do
no more than live outside the UK and fulfil the day count to be non-
resident under paragraph 2.9 it is incorrect. This is not and néver has

been HMRC’s approach to or understanding of paragraph 2.9.

However, as Mrs Mclean-Tooke explains, she does not believe? that is
what Mr Wilks was saying: [w/s para 16]. Mr Wilks was discuﬁéing an
individual who had already left the UK for permanent résidence; abroad
and lived outside the UK, and although the letter may be ill-exﬁressed'
understood on this basis, Mr Wilks has not ignored the requlrement to
leave. It is also clear from further correspondence of Mr Wilks! that he
understood the importance of an individual having left the UK [see for .
example SMT1/24 to 25] and did not ignore this requlrement in his

dealings with taxpayers.

Exchange of correspondence between KPMG and HMRC letter,
September 1999 (this exchange was copied to HMRC subse@quentty
under cover of a letter dated 12 June 2001 SMT1/32-35). ‘



The general advice given regarding long distance commuters seeking to
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21

rety on paragraph 2.2 1S Tiar a Taxpayer wittbe Treated a3 NR/NOR
provided he “leaves the United Kingdom to undertake emf)loyment

abroad” and fulfils the day count requirements.

Long distance lorry drivers were claiming to be NR/NOR in rel'_iance on
paragraph 2.2. Advice as to how such taxpayers would be treated
therefore relates only to paragraph 2.2. Further, the primary issue in the
mobile worker cases was whether they were living in the UK (and were
therefore caught by paragraph 2.1) or whether they had genumely left

for full-time employment overseas.

The arguments presented by the Appellants [GC Supplementary Skeleton
paré 8; DJ Note of Submissions pg 26] focus only on the day count and
ignore the primary requirement to have left the UK for full-time
employment abroad; a requirement being applied by HMRC in 1999.

Letter to Mr Wilks (HMRC) from David Shawyer of Frank Hirth & Co,
16 November 1999, regarding “mobile” lorry drivers.

- He is aware of the importance HMRC places on the taxpayer havmg left

the UK to fall within paragraph 2.2 rather than just relying on the day
count:
“The only problem I foresee is that there appear to be some;:drivers
who regularly leave the UK one day and then return the next day
or the day after. Have they.leﬁ the UK?” |

Such a person is unlikely to satisfy the fundamental requirement of
having left to work “full-time” abroad through a whole tax year. None

of the Appellants were mobile workers.

FICO Newsletter 6 which published a short statement by HMRC on -

“Residence status of people travelling abroad because of their work™.




HMRC sets out guidance, primarily for mobile workers, repeating the

22

condiiions thal a taxpayer must satisfy under paragraph ;z.z, and
importantly, the requirement to leave the UK to work full-time abroad as
a pre-condition. The guidance states that (and gives examples? of cases
where) workers who live in the UK but travel abroad frequently as part
of their _|ob will continue to be resident. !;1
The guidance is clear. The individual must “leave to work "'full—time
abroad before any question of compliance with the day count test

becomes relevant. Day count is not by itself sufficient. :

HMRC standard form letter regarding mobile workers and paragraph

2.2, 20 February 2000.

HMRC confirm the posmon that if you “usually live” in the UK you will
generally remain UK resident; day count is not sufficient. Th:s is
consistent with paragraph 2.1 IR20 and the need to have left the UK for
more than short or occasionall trips abroad to establish NR/NOR

However, temporary measures were put in place to deal w1th ‘mobile
workers improperly advised by HMRC in relation to paragraph 2 2 only.
The letter makes clear that it has no application to those clalmmg

NR/NOR in reliance on paragraphs 2.7 to 2.9.

The very fact that this problem (of incorrect advice on the app!icption of
the guidance) was investigated and ‘addressed on the bagis that
misleading and incorrect advnce had been given by some staff in 1999 in
relation to paragraph 2.2 shows that the usual posmon is that a taxpayer
must have ‘genuinely left to work full-time abroad” under paragraph
2.2 :

24-25 HMRC letter from Mr Wilks to David Sawyer, 8 March 2000

responding to questions raised by Sawyer [SMT1/19-20] about the



residence status of pilots following publication of the FICO r1f§wsletter

article,

Mr Wilks confirms that the FICO article [SMT1/21] was intended to
clarifyn the position of those living in the UK and travelling abitoad and
did not set out any change of practice.” Rather, it was further éuidance
on whether someone was still to be regarded as living in the UK and
therefore falling within paragraph 2.1 (as this had been the mzf;in issue

regarding mobile workers)

HMRC state that they will look at the full facts of a case to see iwhether
the taxpayer has “in reality /ef the UK. |
HMRC confirm that if a taxpayer has not leff, he will remain %iesident
“not because we are not applying paragraph 2.2 but becaiuse the
individual doesn’t satisfy the conditions attached to the practice.’?z10 '
The need to have left the UK, in a sense more than Simply gettihg on a
plane out of the UK, in order to fall within paragraph 2.2 of IR20 is
therefore clear. !j

26 HMRC statement regarding mobile workers published on the website in

' February 2001"' (and republished in Tax Bulletin April 2001).

The guidance considered the application of IR20 to mobile worl%?rs, for

whom the requirement of having left under paragraph 2.2 was crifical.

Para 3 confirms that the facts of each case are paramount;

Para 4 confirms that the day counting test is not sufficient;

§

10 The same argument can be made against the Appellants in these cases when they argue that
HMRC has not applied IR20, when in fact HMRC is simply not satisfied that the facts presented
satisfy the conditions required under IR20. ‘ ;

'! As the most recent public statement of HMRC on the interpretation of IR20 available to Messrs
Davies and James before they went to Belgium (and in any event widely published before they
disposed of their share holdings) the only legitimate expectation that the Appellants could have
had in relation to HMRC'’s application of paragraphs 2.7 to 2.9 of IR20 is that the full facts of a
particular case would be considered and HMRC would require evidence that they had left
permanently or to live outside the UK for three years or more. : :



Para 5 confirms the requirement to have “genuinely leff”. Whilst there is
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35

that within the context of 2.2 this can be satisfied by absence and
employment abroad for a whole tax year; There is no further
requirement; ' -

Para 7 reaffirms, “these guidelines are general” :

Para 8 [SMT1/31] contrasts the position under paragraphs 27 to 2.9,
stated to cover the position where a taxpéyer has “left the UK to live
abroad permanently”. [t is stated that evidence may be required. that the
taxpayér has left the UK permanently, or to live outside the UK for three

years or more [see also Mrs Mclean Tooke w/s para 24].

The guidance therefore confirmed the need to have left the UK ‘to work
full-time abroad in order to be considered NR/NOR under paragraph 2.2,
as-well as the requirement under 2.7 to 2.9 to provide evidence of having
left permanently or indefinitely. It is consistent with HMRC’s ‘ilpractice

and treatment of the Appellants [see SMT1 pg 24; DHGI pg 12].é'
KPMG letter to HMRC, 12 June 2001 (enclosing earlier correspondence
at [33-34] and questioning whether the answers given Vpre':viously

remained correct in light of the Tax Bulletin article.

KPMG recognise the importance of haVing “left the UK” in order for the

‘guidance set out in paragraph 2.2 of IR20 to apply and that this can give

rise to borderline situations.
HMRC’S' response to KMPG letter, 23 October 2001.

HMRC confirm that paragraph 2.2 of IR20 is likely to qualify a tzixpayer
as non resident if he or she has “genuinely left” the UK and set up
residence abroad for full time employment. The fact that the word “left”
has not been further defined does not in any way weaken the clear

empbhasis that is placed on this word [cf. DJ Note of Submissions pg 30].

a reference to “clear break™ i paraps 2,




An example is given in the letter of a situation where paragraph 2.2 s

likely To be satisfied—anindividuat assigned abroad oma two—year
contractual assngnment where all duties are performed abroad with a
sufficient degree of continuity and overseas accommodation is avallable
throughout. This i is materially different to the circumstances of the cases |
of Messrs Davies and James. :

u
h

This is consistent with HMRC’s position in these proceeding:s on the

- proper application and meaning of paragraph 2.2 [see also HMRC

correspondence at SMT1/39).

36 38 Note of meeting held between HMRC and Arthur Andersen on 22 June

2001. The meetmg dealt solely with paragraph 2.2,

HMRC state that lorry drivers’ clairns_werc often not valid becahse they
had not “genuihely left the UK?”; the lorry drivers were based in the UK.
The examples [SMT1/37] all deal with a determination of résidence
under paragraph 2.2 and in particular the requirement to estabiish that
employment abroad is full-time (see in particular exampie 5). If j;it is not
full time the taxpayer cannot be considered NR/NOR under paragraph

2.2,

Arthur Andersen recognised [SMT1/37A] the difficulty‘ of deciding if
someone had “left” the UK under paragraph 2 2. They werc" clearly
aware of the emphasrs that HMRC placed on this word in the context of

paragraph 2.2.

Further, Arthur Andersen recognised that reliance on paragraph 2.7 does

require a view of the “wider factors” namely, “personal circumstances
i

such as accommodation, family life etc.” .

39-41 HMRC letter to profession inviting comments on a proposefcl draft

basket of indicators regarding paragraph 2.2.
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The draft basket of indicators includes “setiled domestic fife™ m UK It

suggests a more exacting test for “leaving” under paragraph 2.2.

Responses from those consulted within the accountancy préjfession
regarding the basket of indicatdrs, raised concerns including wﬁether it
may represent a change of HMRC’s practice: see SMT1/42 to Sl;dTl/60.
However, the correspondence was part of a consultation procefss [Mrs
Mclean Tooke w/s para 32]. The draft document. was never
implemented and it never became the policy of HMRC to appiyf these
factors to determinations under paragraph 2.2'%; there was no cl_iange of

1

policy [Mr Symonds w/s para 38].-

Further, the responses below demonstrated a clear understandin:g of the
importance that HMRC placed on the taxpayer i1aving genuinel)f left the
UK to come with paragraph 2.2 [see also Mrs Mclean Tooke w/s para
32]: |
SMT1/48 — “We agree that paragraph 2.2 of IR20 refers to ;:‘leaving
the UK” and emphasis is correctly placed on this in the sai‘:atement

for Mobile Workers in the April Tax Bulletin”.

SMT1/51 — “Accordingly my preference would be for 'yo;ft not to
expand on what you have already said in the April Tax Bulletin. I
think it is clear Sfrom that article that the point you are seéking to
make is that a person who leaves his Sfamily in the b’K and
continually travels back and forth from this county has nor “left”

i

this country”.

Arthur Andersen letter to a client, 22 October 1999, |
Attached to the letter was a non exhaustive checklist of facéors that

HMRC may take into account in determining residence in an emigration

12 A5 recognised by Mr Glyn Davies 274 w/s para 20




case (i.e. falling within paragraphs 2.7 to 2.9 of IR20) [see Mrs Mclean-

Tooke _w7s'_‘par'a‘ 33 Mr Symonds wrs para 477

The letter is not, as alleged by the Appellants, dealing with aomicile

Mr Glyn Davies [2™ w/s para 21] refers to the fact that the letter refers

to inheritance tax. However, he ignores the previous references to

. “Belgian income tax” and “double taxation treaty”. There is no double

taxation treaty between the UK and Belgium in relation to mhentance

tax, so the reference must be to income and gains. Further, the letter

does not refer to the “17 out of 20” rule, which would be relevant to any

discussion about inheritance tax. In addition, the checklist omlts several

factors that could well be relevant to a determination of dom1c1le under

. the laws of the UK e.g. under “Entry into Belgium”, any rnennon of the

taxpayer’s will, naturalisation or exercise of political rights.

9 Email of Jonathan Kendal (accountant) to a taxpayer, 18 December
2001. :3

Mr Kendal advises on the day count test on the assumption that ?'HMRC

will consider the taxpayer to be working full time abroad. He expresses

his concern that the number of ws:ts/days in the UK may lead HMRC to

conclude that the taxpayer is not in full-time employment. He makes

clear to the taxpayer that the work in Belgium must have “unassatlable
characteristics of full-time” employment. E;

ThlS is entlrely consistent with HMRC’s interpretation of paragraphs 2.2

and 2.5 of IR20 (and is somewhat analogous to the’case of Davnes &

James). - 1

DHGI1 ;
6-7 Mr Hilton-Gee’s record of conversation with Sheila Adey, 25 March
1993,

The conversations with Ms Adey were in the context of removal of the
rule regarding available accommodation in 1993, concemedi only

paragraph 2.2 of IR20 and must be read in that context.



MS Adey is récorded as saying that the pertormance of substantial duties
in the UK does not, of itself, indicate an absence only for an occasional
purpose, but may lead to a question whether the tax payer is performing

full-time employment abroad.

This is consistent with HMRC’s position that full-time employment is a
question of fact and degree, but as long as the taxpayer has genuinely
left to work fuil time, the continuance of duties in the UK will not affect
the residence position under paragraph 2.2 (save to the exteﬁt that it
affects the earlier questibn whether the employment abroad is in fact
full-time. The less incidental the duties are in the UK, the more likely it
is that they will jeopardiéé the claim to be working full-time abroad).

2 June 1993 record of conversation with Ms Adey. _
Ms Adey states that going abroad in a full-time job for more than a
complete tax year is sufficient to become non-resident; a UK home and

UK duties are not material.

Again, Ms Adey’s statement was predicated on the taxpayer satisfying
the ‘requirement of having left to work full-time abroad for a cémplete
tax year. Again, this is consistent with HMRC’s position that prbviding
the taxpayer has left to work full-time abroad, and the employment and
absence last a complete tax year, no further evidence of .cutting ties with

the UK is required under paragraph 2.2.

23 June 1994 record of conversation with Ms Adey. .
Ms Adey describes the essential point for establishing residence status as

the “90 day average test”; duties in the UK could be ignored.

But this whole conversation is (again) predicated upon the individual
working full-time or wholly abroad (commuting back to the UK at
weekends or performing incidental duties in the UK). (This same point

is repeated in Ms Adey’s note dated 22 July 1994 at DHG1 pg 10.)
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In any event, Ms Adey’s commenfs are surpnsing fo Bernard ;Wmte, a
partﬁer at Mr Hilton-Gee’s firm [DHG1 pg9]: | |

_ “I am surprised by Miss Adey's comments, but I cannot really

dispute them if that is what she said. I supposé caution would make

me take the view that, although I might now expect an answer on

these lines from the Revenue, in circumstances, I would advise

specific reference in each case”.

Read iﬁ the context of paragraph 2.2 and the assumption ',thai the
taxpayer had left for full-time employment abroad, performi:‘ng only
incidental duties in the UK — see 95% working time on contineni: 5% in
UK working on UK operation, this advice is consistent with HMRC’s

approach to paragraph 2.2.

In any event, the Appeilants rely on a change of practice between 2001
and 2005; the position of one adviser dealing with a hypothetical
situation in telephone conversations and one letter in 1993/4 is of limited
relevance to their case and cannot be enough to found a legitimate

expectation.

Note of conversation between DHG and Doug Devine (HMRC) 8 May
2001, following the publication of the April 2001 Tax Bulletin.

Doug Devine confirms that the Tax Bulletin did not constitute albhange
of practice, but that there was a tendency to ask for more facts rather

than take claims to non-residence at face value.

HMRC will look at all relevant factors to determine if somébddy has

genuinely left (within the context of paragraph 2.2).

[t is clear from the fact that DHG placed the word “left” in inverted
commas on DHG1/13 that he was-aware that it had a meaning beyond

simply getting on an aeroplane; and was aware of the importance that




HMRC placed on this requirement as the basis for a non-residence

73.
?

75.
D

76.

77.

74.

claim.

These exhibits evidence the consistency of HMRC's approach in réquiring a

“taxpayer claiming to be non-resident under paragraph 2.2 of :;:IRZO to

demonstrate that he has genuinely left the UK to work full-time abroad. The
need to have left the UK to work full-time abroad, and the emphasis placed
upon it by HMRC is recognised by a number of practitioners. Gi\?eh these
references, Mr Gaines-Cooper’s position that “leave” and “left” f;indicare
nothing more than physical departure” is unsustainable [GC Supplementary

Skeleton para 31].

The draft basket of indicators that may have represented a change of HMRC’s
practice by requiring evidence of a more substantial break with the UK under

paragraph 2.2 was never implemented.

The exhibits relate only briefly to paragraphs 2.7 to 2.9 of IR20. Where they
do, there is evidence of HMRC’s consistent approach to requiring e_%/idence
that the taxpayer has left permanently or indefinitely. There has l;een no
change of practice whatever, whether as alleged by the Appellants or
otherwise, regarding the evidence a taxpayer might be required to prov;ide that

he has left the UK permanently or indefinitely under these paragraphs.

HMRC has consistently maintained its position, in line with the Prefaice and
chapter 1 of IR20, that it is entitled to look at all the facts of a paniculér case
[see for example SMT1 pgs 3, 24, 26, 27, 36, 37, 39; DHG! pg 12].

There is some acceptance among the Appellants’ witnesses that HMliC has
before 2005 investigated and disputed claims to be NR/NOR [Mr Hilton-Gee
w/s para 15; Mr Warburton w/s para 14). The challenge appears to be"' about
an increased tendem‘;y td do so and a broader factual enquiry. It should be
remembered that whilst IR20 could be applied in the vast majority of cases
without difficulty [Mr Symonds w/s para 50; Mrs Mclean Tooke w/s para 36},




there have always been cases causing difficulty at the margins (e.g. Reed v

78.

79.

Clark and the mobile worker cases).

To the extent that advisers havé experienced an increased propensity by
HMRC to investigate claims to be NR/NOR, this is explained in the witness
statements of Ms Mclean-Tooke [paras 10 — 14, 39, 65 - 67], Mr Symonds
[para 37] and Mr West [para 77] as being the result of the following "'statutory
changes and changes in the practice of tax collection (and not the resuit of a
different interpretation being placed on iR20): “

® 1993: The removal -of the available accommodation rule meant that
accommodation in the UK could be disregarded for determining whether
a taxpayer was in the UK for a temporary purpose only and not with a
view or intent of establishing his residence in the UK; \ | _

® 1996: Self-assessment was introduced and alongside it the process of
“file now, check later”. With the removal of residence rulings in 1997,
there was an increase in the number of tax payers claiming non-
residence status and a consequential increase in the incidence of
inspectors requiring evidence of asserted facts {Mrs Mclean-'[‘obke w/s
paras 39 and 66; Mr Symonds w/s para 37);

e 1998/9: The abolition of the Foreign Earnings Deduction (“FED”)
meant that taxpayers were no longer able to rely on this deduction for
earnings from employment carried out wholly or partly abroad, leading
to a significant inc‘r,ease' in claims to be non-resident by those with
earnings in respect of duties carried out abroad who had until then never
asserted noa-residence; '

e  2003: The move to CNR was a further step towards more efficient

enforcement.

The fact that HMRC improved policing and enforcement of residence cases,
even before the move to CNR, is supported by the comments of Doug Devine
in May 2001 [DHGI pg 12]. He is recorded as saying that claims will now be
investigated, which might previously have been accepted at face value. Mrs

Mclean-Tooke [w/s para 65] references the improved compliance systerﬁs and
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more professional attitude of- HMRC to compliance generally as possibly

80.

81.

82.

exXplaining fax advisérs’ perception of a change in approach from HMRC.

A closer scrutiny of taxpayers’ claims to be NR/NOR is ndt, as alleg}:d by the
Appellants in Davies & James [DJ Note of Submission para 78.2] a reduced
willingness to apply IR20. HMRC are entitled to look fairly at all thé; relevant
facts of a particular case to determine whether a taxpayer satifsﬁes the
guidance to be NR/NOR in chapter 2. There is no inconsistencyﬂ_ between
applying IR20 and a reduced willingnes§ to take taxpayers’ claimS at face

value.

Pursuant to the guidance of the Court of Appeal in R (on the application of Al-
Sweady & Others) v Seéretary of State for Defence (2009) EWHC 2387 at
paragrai)h 64, HMRC has considered whether the dispute about change of
practice is one that requires cross-examination of witnesses in these“Judicial
Review proceedings. HMRC considers that the existence of a change of
practice is not a hard-edged question of fact about which there could be no

legitimate room for disagreement.

If the Court finds that in judicial .review proceedings it is reqijired to
determine a factual dispute, namely about whether there was a change of
practice, on the contradictory evidence of the Appellants’ and HMRC's
witnesses, the ordinary practice is to determine the dispute in favour of the

defendant [see Al-Sweady at paragraph 17].

Summary

83.

The ex.hibits and witness statements demonstrate that in fact there was no
change of practice by HMRC in the evidence that it required to be éatisﬁed
that a taxpayer was NR/NOR under paragraphs 2.2 or 2.7 to 2.9. HMRC has
consistentlyl required the taxpayer to have left the UK before any claim to be
non-resident can be made aﬁd to have required evidence of leaving to work
full-time abroad under paragraph 2.2 or permanently or indefinitely under

paragraphs 2.7 to 2.9. Whilst HMRC may now be more willing to challenge a




taxpayer’s assertion that he is NR/NOR, this does not reflect a change in its

84.

85.

86.

87.

interpretation of IR20.

In any event, to create a legitimate expectation, any previous practice of
HMRC by reference to [R20 must be “a clear, unambiguous and uhqualified :
representation” (MFK Underwriting per Bingham L.J. (see above)) that has
been breached by HMRC’s alleged change of practice. The alleged “change
of practice” is so uncertain that it cannot qualify under this teét. Further, this
is not a situation (like Preston) where any representation or promise was in
fact made to the individual Appellants, still less‘any promise that théy would

be treated as non-resident irrespective of the true factual position.

Moreover, the alleged change of practice is irrelevant to the Appellants’
claims. Messrs James and Davies’ claims to be NR/NOR were not accepted
because HMRC was not satisfied that they were full-time employed in

Belgium; Mr Gaines-Cooper placed no reliance on paragraph 2.2.

The guidance issued by HMRC (see e.g. Tax Bulletin April 2000) cohsistently
stressed that each case would turn on its facts. The only expectation of a
taxpayer was therefore that he would be treated fairly and that IR20 would be

applied to the relevant facts of his case, as those facts were mderétood by

HMRC,

APPLICATION OF IR20 TO APPELLANTS

HMRC must act fairly when dealing with taﬁpayers. In its application of IR20
to the Appellants it did not act unreasonably, irrationally or unfairly. 'HMRC
has sought carefully to 'z;pply [R20 to the facts of their particular cases; the
fact that the Appellants do not agree with HMRC’s conclusions on those facts

does not render HMRC’s conclusions irrational.

Davies and James

88.

The Appellants in Davies & James have sought to analyse the correspondence
in a manner appropriate to the construction of a statute. This was

correspondence written in the course of an investigation over a number of
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years and naturally different points were pursued with differing levels of

39.

90.

91.

enthusiasin (by both HMRC and the Appellantsy ar different times. Further; it
is not surprising that suggestions for certain lines of enquiry would come from
the technical specialist (Mr Symonds). It was legitimate for HMRC to pursue
the enquiry as it did, requesting from the taxpayers evidence to prove that they
satisfied the guidance about non-residencerin IR20 as alleged. The conclusion
reached by HMRC was simply that the evidence provided was insufﬁcient to

do this.

The determinations that the Appellants were resident and ordinarily resident in
the.UK were attached to HMRC’s letters (in each case) dated 29 November .
2006 [CB 72]. The letter makes clear the reasons for the determinétions as .
follows: ‘ | r g
e  HMRC was not satisfied that the Appellants were working full time
abroad throughout the tax yéar 2001/2;
e  The Appellants did not leave permanently or indefinitely to satisfy any
of the other paragraphs within chapter 2 of IR20. |

Contrary to the Appellants’ submission [DJ Note of Submissions paraé 62, 69,
78.2], HMRC had engaged in, and rejected, the claims of the Appellants under
all the relevant paragraphs of IR20. Wilkie J [para 55] found that, certainly
from February 2006, Mr West was “wholeheartedly focused” ‘on | the
Appellants’ arguments under paragraph 2.2 and 2.7 to 2.9. )

The Appellants have identified three “flaws” in HMRC’s reasoning [DJ Note
of Submissions para 10}, which are the same flaws that were a.rguedl'before,
and rejected by, Wilkie J below [Judgment paras 35, 42 and 51]. The first two
are essentially complaints about HMRC’s interpretation of IR20. If the Court
finds that HMRC’s interpretation of 2.2 and 2.7 to 2.9 was correct or at least
within the range of reasonable interpretations (and assuming that Mr West
applied those interpretations in reaching his conclusion) that is sufﬁéient to

dispose of those flaws.




92.

3

The Appellants advance as ﬂavv (i), the fact that HMRC did not gddress the

93.

94.

95.

argument regarding the interpretation of 2.2, that bemg employed full-time
abroad in any tax year is sufficient. Mr West accepts in his wrtness statement
that he did not respond to the Appellants on this point [w/s para 40]. He
describes this as an “oversight” [w/s para 41); it is relevant that thns was not
an argument pursued with any vigour by Mr Glyn Davies. However, Mr West
is clear that he considers that this argument is wrong and he would have

rejected it [Mr West w/s para 42; see also Mrs Mclean-Tooke para 61}].

In any event, even if the Appellants are correct in their argument regardmg the

: relevance of the indefinite article in 2.2, the argument only succeeds 1f it is the

case that the Appellants left the UK for full time employment before the start
of the tax year. Mr Glyn Davies now accepts that the concluston that the
Appellants were not employed full time abroad in April 2001 was one that
was open to the Inspector [2nd w/s para 85]; there appears to be no challenge
to the reasons underlying that decision, in particular the amount of tlme spent
in the UK in Apnl 2001 [see Mr West’s w/s paras 73 to 74, detailmg those
reasons].

Mr West concluded that the Appellants d1d not leave in March 2001 for full-
time employment; they were still working in the UK in April, as evxdenced
amongst other things, by their continued mclusnon and reglstrahon in the
attendance records at Beaufort House m the UK, continued recelpt of UK
employment income, their continued non-executive directorships of three UK
companies and their contmued roles with Swansea RFC and the . Lechyd
Morgann Health Authority. On that basis, the Appellants did not leave in
March 2001 to work full-time abroad, and their argument was and remams

bound to fail.
;;

Mr West did consider the possibility that the Appellants may have been

employed full-time at a later date (contrary to DJ Note of Submtssxons para

43), but given that he was not satisfied that they had left to work full time

abroad by 6 April 2001, he decided that it was not relevant to his

determmatlon of residence status [Mr West w/s para 21].
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97.
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9.

The Appellants” second complaint (ﬁmﬁﬁmﬁm
word “left”. During the course of the investigaiion, Mr West did refer to the
test of leaving in the residence sense when considering paragraph 22 [CB 43;
CB 47]. In addition, he raised the question of whether “leaving” needed to be
dealt with as a preliminary point bet_‘ore turrﬁhg_ to IR20 [CB 54], but:this was

raised as a point for discussion only [see Mr West w/s para 50].

It is clear from subsequent correspondence [CB 66 and 69], the decision letter
[CB 72] and Steve Symonds letter to Charles Hall [SS/14] that the lultimate
decision on residence status under paragraph 2.2 was based not upon :g failure
to show that the Appellants had “left”, but rather their failure to demonstrate
leaving to work full-time from 6 April 2001. On 23 February' 2006, the
Inspector wrote “Leaving aside, for the moment, the question of what
constitutes “leaving the UK”, for these purposes, I cannot agree that the
“employment” was full time from 19 March”. By letter dated 20 March 2006,
the Inspector wrote “as [ have repeatedly said I do not think your clients were
working FT abroad from the claimed date of leaving” [CB/66] and [CB/68].

Further, the basis of the decision in relation to paragraph 2.2 was clearly set

out in the decision letter, dated 29 November 2006, in which HMRC stlated _
“Based on the facts of the matter it has not been established that your
clients employment was full time employment throughout the tax year to

satisfy a claim to be non-resident under paragraph 2.2 of IR20” [CB/72].

In rejecting the Appellants’ submi‘ssions regarding paragraphs 2.8 and ;.2.9, Mr
West applied the interpretation of those paragraphs set out in paragrapﬁs 36to
48 above. The focus on cutting ties in the UK is clear in the notes: of the
meeting of 7 September 2005 at [DW1 pg 14]. Mr West considered the
Appellants’ claims and did engage with them [CB 69]. Howe\;}er, he
determined that as a matter of fact the Appellants did not qualify for NR/NOR
under those paragraphs because their move to Belgium did not have the

quality of leaving permanently or indefinitely [Mr West w/s para 34].




100.

Whilst this is not a position accepted by the Appellants, it was a cimclusion

101.

102.

that was neither irrattonal nor unieasonaple given The evidence wi [H which

HMRC was presented. Similarly, it was not unfair to the Appellants that it
was decided they did not have a settled purpose consistent with thc;r having

left permanently or indefinitely, simply because they asserted that thefy did.

The Appellants’ third complaint (flaw (iii)) is that HMRC based 1ts decision

on a selective consideration of the facts. As stated, Mr Glyn Davi;:s, in his

supplemental witness statement, now accepts that the decision l‘?egarding

paragraph 2.2 was open to the Inspector and there can presumabiy be no

complaint regarding that decision. The facts relevant to the deterj@ination

about paragraphs 2.8 and 2.9 included the following: ,

¢  The Appellants did not claim to have left permanently or inciefinitely
(either in their tax returns or orally in meetings with Mr West [see Mr
West w/s paras 18 and 26]); :

e  The Appellants continued to have strong domestxc and fam:ly links in
the UK; i

e They had substantial residential properties in the UK (a factor
specifically listed for consideration in paragraph 2.8) in wh%ch their
spouses remained and to which they returned frequently and regu.fiiarly;

. They both had business links in the UK;

¢  They had other social links with the UK (especially Swansea RF(E),

e  There were other links (e.g. Area Health Authority). :T

It is clear from the correspondence that Mr West did engagé w1th the
Ap_pellanté’ arguments regarding paragraphs 2.8 and 2.9 [e.g. CBB2‘; CB40,
CB49, and CB68]. He sought to obtain and consider the relevant fac;fs of the -
case (all of which he was entitled to take into account: IR20 para 11) and
reached a conclusion ultimately that fhey had not left permanféntly or
indefinitely, as required by IR20. Mr West therefore did. not “slidei off” or
ignore the claim to fall-within paragraphs 2.7 to 2.9, as alleged:: by the

’Appellants but simply found that the facts presented did not satlsfy the

requxrements of those paragraphs.



103.

In relation to paragraph 2.9, Mr West applied the established meaning of

104.

105.

settted” purpose [CB 66 and 691 amd conciuded that whitst—the company
established in Belgium may itself have had a settled purpose, this did not
mean that its directors (the Appellants) had a settled purpose in Belgium [see

Mr West w/s para 68).

Mr West accepts [w/s para 59] that he did not challenge the veraciiy of the
information provided by the Appellants' regarding the commercial purpose of
their business in Belgium (although the day count information was challenged
where it contradicted the Swansea register [DW1 pg 14]). Althougﬁ much is
made of this point by the Appellants [DJ Further Submissions paras 1.2(ii),
1.8, 1.12; DJ Note of Submissions para 75], Mr West was not bound to reach
the same conclusions as the A'ppellants from that evidence, simply because he
accepted its truthfulness in some respects [see also Mrs Mclean-Tooke w/s
paras 38 to 39]. Mr West repeatedly informed Mr Davies that he.was not
satisfied, on the information provided, that thé Appellants had worked full-
time from the date of departure nor was he satisfied the relevant factual

requirements in paragraphs 2.7 — 2.9 had been established.

Mr West did consider himself bound to apply IR20 [CB 49 and w/s para 45"
and this statement was repeated to the Appellants by Steve Symonds: if they
had satisfied the guidance to be treated as NR/NOR in IR20, they would have
been treated as such [CB 64]. As Wilkie J observed [Judgment para 29], there
was 4 series of disputes between the parties as to the basic facts or the
inferences to be drawn from them. Mr West simply did not find that the facts
had been established to his satisfaction in respect of the requiremenis ‘of the
relevant paragraphs of IR20; that was the crux of the dispute, not the
interpretation of IR20 [Mr West w/s para 59 cf. Mr Glyn Davies 2™ wis para
61].

Gaines-Cooper
106.

Mr Gaines-Cooper’s case is materially different from that of the Appellants in

Davies & James as his claim followed a determination by the Special |

13 gee also Ms Mclean-Tooke w/s para 37 on the general-policy of HMRC




vt

Commissioners that he was, as a matter of law, resident and: ordinarily

107,

108.

109.

110.

resident during the years 1992/3 to 2003/4. Mr Gaines-Cooper does not
challenge the findings of the Special Commissioners and did not appeal their
conclusion that he was resident and ordinarily resident in the UK from at least

1992/3.

The basis of Mr Gaines-Cooper’s claim before Lloyd Jones J was an alleged
distinction between the case law and IR20. Lloyd Jones J deséribc_:d this as
“an essential part of the Claimant’s case” fpara 11]. IR20 was claimed to be
a “distinct and materially different body of principles promulgated by HMRC
in its publications’;, which enﬁtled Mr Gaines-Cooper to be “treated in a way
inconsistent with the position arrived at by the application of the generally

applicable legal principles” [Judgment para 18].

Mr Gaines-Cooper’s case is now that IR20 “cannot be said to be incbnsistent
with [the case law]” [Residence Skeleton para 11]. This concession is
correctly made. This is expressly stated in the Preface and chapter Lof IR20
and was the finding of Lloyd Jones J at para 24. A proper application‘- of IR20

to the facts found by the Special Commissioners leads to the same conclusion '
that they reached by applying the common law; namely, that Mr f:Gaines-

Cooper was resident and ordinarily resident in the UK during the relevant tax

_ years [see Judgment of Lloyd Jones J para 42].

Mr Gaines-Cooper’s case therefore proceeds on the narrow (and somewhat
contradictory) basis that, whilst not inconsistent with the case law, IR20 is a
simplification of that law which can lead to a different result from the strict
legal position [GC Supplementary Skeleton paras 19, 29]. The simplification
is argued on the basis that the bright line tests in IR20 create a ieéitimate'

expectation that they will be applied irrespective of the true legal positi?n.

If the Coun finds that IR20 does not contain bright line tests [paragraphs [4]
to {20) above], the document itself cannot be construed as a binding promise
that HMRC will ignore residence status in law [Judgment of Lloyd Jones J

para 23]. This will be determinative of the claim to legitimate expectation




based upon the wording of IR20 and the only remaining basis of claim will be

111.

112,

113.

114.

an alleged change of practice. For the reasons set out above [paragraphs [64)

to [86]], there has been no change of practice.

A proper application of the facts as determined by the Special Comqﬁissioners
to Chapter 2 of IR20 leads to the conclusion that Mr Gaines-Cooper would
have been R/OR in the re]evént tax years. As Lloyd Jones J held at paragraph
30 of his Judgment, IR20 does not assist Mr Gaines-Cooper on the facts of his

casc.

Mr Gaines-Cooper asserts that he became non-resident under IR20 :when he
left the UK in 1976" and, by retaining his day count below 91 days, never lost
that non-resident status. This is despite his concession before the Special
Commissioners [paragraph 3 of their decision] that he was resident in the UK
for the tax year 1992/93 and the finding of the Special Commissionefs that he

was resident from that year onwards.

HMRC has never (contrary to the assertion to this effect at paragraph 20(vi) of
his original Skeleton Argument) accepted that Mr Gaines-Cooper leﬁl the UK

in 1976 for anything more than occasional résidence abroad. Nor did the

Special Commissioners make this finding. Mr Gaines-Cooper sought no ruling
from HMRC to this effect before 1980, and HMRC gave no mling on his
residence status. Further, there was no evidence before the 'Special
Commissioners (nor is there any such evidence before the Court in these
proceedings) regarding Mr Gaines-Cooper’s day-count between 1980 and
1992/3 [SC’s Decision para 95]. The basis of Mr Gaines-Cooper’s case is

therefore an application of a selected set of facts to his own interpretation of

IR20.

As noted by Lloyd Jones J (Judgment [28]) the findings of the Special
Commisstoners in Mr G‘aines-Cooper’s appeal were arrived at after a hearing
lasting ten days in which they heard evidence from Mr Gaines-Coop‘{cr and

nine witnesses called on his behalf and in which the factual questions relevant

~ 14 GC Supplementary Skeleton para 20




to residence, ordinary residence and domicile were “comprehensively

115.

116.

117.

covered .

‘The question whether Mr Gaines-Cooper had left the United I- Kingdom

permanently was central to the decision of the Special Commissioners. As

Lloyd Jones J held (Judgment [33]) the Special Commissioners’ findings
demonstrate that either Mr Gaines-Cooper had never left the UK peﬁnanently
or for three years or for a settled purpose or, if he had, that by the start of the
period covered by the assessments he had returned on a permanent basis.
Consequently, applying paragraph 2.1 of IR20 to the facts of M1; Gaines-
Cooper’s case produces the same conclusion as that reached by the Special

Commissioners.

Of particular importance is the Special Commissioners’ finding at paragraph
170, that it is section 334 ICTA rather than section 336 ICTA which govemns
Mr Gaines-Cooper’s case. That is because the Special Commissioners found
that he was not a visitor to the UK for temporary purposes only, but ra:ther was
ordinarily resident in the UK throughout and only left the UK for occasional

residence abroad (see paragraphs 179 and 190 of the Special Commissioners’

Decision). As Lloyd-Jones J accepted (Judgment [35]) it foilows from this

that the findings of the Special Commissioners are inconsistent with the
matters Mr Gaines-Cooper must establish before he can rely on paraglfaph 2.8
or 2.9 of IR20.

Paragraphs 29 to 31 of Mr Gaines-Cooper’s original Skeleton Argumer;t relies
on paragraph 6 of the _iudgment of Lewison J in HMRC v Grace [2009] STC
213 to suggest (wrongly) that because HMRC contended that he felt’ within
$334 ICTA it must accept that “he had left the UK for the purposes of i[RZO”.
However, whereas paragraphs 2.7 — 2.9 of IR20 are concerned with whether
an individual has left permanently, section 334 applies “to a person who
usually lives in the UK and leaves for. the purposes only of occdsional
residence abroad (emphasis added)” (see to similar effect, paragraph 2.1
[R20l). Such a person, who has left for the purposes only of occasional

residence abroad cannot have left permanently or indefinitely.
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120.

As Lloyd Jones J held (Judgment [38]) what matters for present purposes is
the finding of the Special Commissioners that at the start of the period
covered by the assessments Mr Gaines-Cooper was not temporarily in the UK
(so that s336 ICTA did not apply to his case). This means that he cannot
bring himself within paragraphs 2.8 or 2.9 of IR20. On the contrary, as a
person who usually lives in the UK he falls within paragraph 2.1 of IR20.

Paragraph 32 of the Grounds and 19 of Mr Gaines-Cooper’s original Skeleton
both assert that on the facts set out in the Statement of Facts annexf:d to the
Claim Form, Mr Gaines-Coopér should in accordanceé with the provisions of
Chapter 2 of IR20 be treated by HMRC as having left the UK in 1976 either
permanently, or indefinitely or for emﬁloymcnt/business activities. However,
the facts set out in the Statement of Facts are not agreed a‘nd are inconsistent
with those found by the Special Commissioners. In particular, as note;i above,
the assertion that Mr Gaines-Cooper left the UK permanently, or to live
outside the UK for three years or more in 1976 was rejected by the"‘Special
Commissioners. Rather, they made important findings which provide a fuller
(and very different) picture than that provided by Mr Gaines-Cooper’s
Statement of Facts. . :l

As a result of those findings of fact they concluded that in 1976, when he

claims to have left the UK for the Seychelles, Mr Gaines-Cooper retained
Grove House (and other valuable property) in England, and many and various
ties and connections with a small area of England located in Berkshire and
Oxfordshire such that he retained at all times a presence in England wh:i'ch had
the quality of residence. Aithough he also had a residence in the Seychelles
from 1976 and spent time there, his chief residence throughout was in
England (paragraphs 139, 140, 145 and 146; and paragraph 167). England
remained the centre of gravity of his life and his interests (paragraph 42).
There was accordingly, no distinct break with the UK in 1976, or indeed at
any- time after that date. During the relevant tax years the Special
Commissioners found that Mr Gaines-Cooper had a settled abode at Old

Place, Henley-on-Thames:
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124,

“ There he’ dwelt pérmanently and had dwelt in that locality for a
considerable time. ...he spent more time in the United Kingdom‘,each' year
(from 1992 to 2004) than in the Seychelles (or any other lpar'ticular
jurisdiction).” (paragraph 166). '

They found that the residence at Old Place was always available for his use
following its acquisition in 1988. Mr Gaines-Cooper was reguiarly and
frequently in the UK during the relevant years, for family, business and social
reasons. Mr Gaines-Cooper also had a UK contract of employment ffor_n 1992 |
to 1995, i.e. the beginning of the relevant tax yeéu's (paragraphs 73 and 91 of
the Decision). In this regard, they also found that Mr Gdines-Coopér had an
office at Cedar Court between 1991/92 to 1995 and after 1995 at Northfield
House in the UK (see paragraph 104 Decision). ‘

' Accordingly, the Special Commissioners’ findings of fact establish that by the

late 1980s at least, whatever the earlier position was, Mr Gaines-Coopér had a
settled and permanent family and business life in England. He wa‘-s not a
visitor, '

The same conclusion is reached by applying chapter 3 IR20. Mr =Gaines-
Cooper asserts that he became NR/NOR in 1976 and maintained his day count
below 91 days, thereby never losing that status under IR20.- However, even if
Mr Gaines-Cooper became NR/NOR in 1976 (which is not acceptéd),‘ an
application of the Special Commissioners’ findings of fact to chapter 3 IR20 |

would have resulted in him being treated as resident and ordinarily resident

from at least 1992/3.

Paragraph 3.1 provides that a taxpayer is treated as R/OR if he comes to the
UK to live permanently or for three years or more. Paragraph 3.2 givides
visitors into short and long term visitors. By paragraph 3.7, a taxpéyef is
treated as resident, '

“... if you come to the UK for a purpose (for example employment) that

will mean you remain here for at least two years. The same treatment will
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apply if you own or lease accommodation in the UK in the year you arrive

125.

126.

127.

here

The Special Commissioners found that Mr Gaines-Cooper had a fesidence
available for his use from 1980 which he continued to use from then until he
bought a new house in 1988 which became his matrimonial home (paragraphs
49, 53 and 61). He also had a UK contract of employment from 199_2 to 1995
(paragraphs 73 and 91 of the Decision). In the circumstances, if Mr Gaines-
Cdopcr had ever achieved NR/NOR status he would have lost that status
under chapter 3 IR20 from at least 1992. From this date, Mr Gaines-Cooper
did not at any stage subsequently fall within the terms of chapter 2 IR20 to
become NR/NOR again. |

Alternatively, the same result follows from the application of paragraph 3.6
IR20. Mr Gaines-Cooper’s expectation can onty be that HMRC would apply
the version of IR20 current at the start of the relevant tax jfeaxs. Paragfaph 3.6
of the October 1992 issue of IR20 {GC Appeal Bundle pg 326} read:
“Those coming for employment |
You are treated as resident in the UK from thé day you arrive roilthe.day
you depart (see paragraph 1.5) if you come to the UK to work for‘_;at least
two years. If you come to work for less than two years or do nbt know
how long you will be here, you will only be treated as resident for the tax
year if .
e You spend 183 days or more in the UK in the tax year, or

o You have accommodation available for your use ..."

From 31 March 1992, Mr Gaines-Cooper worked under a UK cont‘.ract of
employment that lasted until September 1995. The Special Commissioners
found that from 1980 onwards he had a UK residence available for his use,
and which he used. In the circumstances, if Mr Gaines-Cooper had ever
achieved NR/NOR status he would have lost that status under chapter 3 IR20
from at leaét 1992. From this date, Mr Gaines-Cooper did not at any stage

subsequently fall within the terms of chapter 2 IR20 to become NR/NOR

again.
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The question of Mr Gaines-Cooper’s residence status has now been
determined by a competent tribunal, at length and by reference to the full facts
as found by the Special Commissioners on the evidence they heard. It would
be detrimental to good administration and an abuse to allow him to challenge
the residence decision by reference to an assumed set of facts that are
inconsistent with those found by the competent tribunal. Mr Gaines-Cooper
made a similar attempt to challenge the domicile decision on the basis of “a
roving selection of evidence” which was rejected by Lewison J (see [66) and
[64] which sets out a useful summary of the Special Commissioners’ findings
about his continuing connections with England: Gaines-Cooper v HMRC
[2008) STC 1665). '

At paragraph 29 of GC Sﬁpplementary Skeleton it is asserted that Mr Gaines-
Cooper requested, but was refused, a decision on the application of IR20
“until after the Special Commissioners’ hearing”. In this regard, he relies on a
letter, dated 5 June 2006, from HMRC. That letter was written in the context
of the parties’ préparation for the hearing before the Special Commissioncrs;
and formed part of a chain of correspondence which started with Mr Games-'
Cooper’s letter of 12 May 2006. In that letter he said:

“I would be grateful if you could confirm that H M Revenue & Customs
considers itself bound by the terms of IR 20 in the determination of Mr

Gaines-Cdoper’s residence for tax purposes. You will understand that

this obviously has an impact on our preparation for the hearing next

month. (emphasis added)”
He concluded that letter stating:

“Accordingly, in the interests of avoiding unnecessary costs it would be helpful

if you were able to confirm the position regarding [R20"
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In his subsequent letter of 24 May 2006, to which HMRC replied on 5 June

131,

132,

133.

<UU6, he sfated (again in the context of the imminent Special Comfnissioners’

hearing): |
“If HMRC does intend to diverge from the terms of IR 20 we shoulzid be
grateful if you would Jet us knqw 4s soon as possible as the skeféton

arguments are now being prepared and the precise form and cor:ztent

will be influenced by your response (emphasis added)”

-

Consequently, HMRC’s letter of 6 June 2006 and the statement coétained in
that letter upon which M Gaines-Cooper relied in his letter of 11 ﬁecember
2006 was not written on the basis that HMRC would .make;;. a fresh
determination in respect of Mr Gaines-Cooper’s residence status (or r_’éview its
original decision) following the Special Commissioners’ findings of fact. It
was clearly written in the contéxt of identifying the legal argumé;nts and
submissions that the parties were going to deploy before the Special

Commissioners,
e

Consequently, Mr Gaines-Cooper’s case is materially different from;; that of
Messrs Davies and James. He did not issue judicial review proceedings or
raise the issue of IR20 (otherwise than in the context of prepara:tion of
skeleton arguments) prior to the hearing before the Special Commissiioners.
Having been unsuccessful in Hhis appeél before the Special Commissioriefs, by
this proposed challenge Mr Gaines-Cooper seeks to re-litigate the resfidence
issue on judicial review in circumstances where he has elected not to iappeal

the Special Commissioners’ decision on the residence issue.

The fact that the judicial review claim follows the determination of the Special
Commissioners is fatal to My Gaines-Cooper’s claim to - Iegifimate
expectation. The only legitimate expectation a taxpayer can have is that he is
taxed according to statute and not a wrong view of the law (R v Attorney

General ex p Imperial Chemical Industries PLC (1986) 60 T.C. 1, 64G per

Lord Oliver of Aylmerton; MFK Underwriting Agents Limited [1990] 1| WLR

1545 per Bingham L.J. at 1569).
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135.

136.

In Davies & James v H M Revenue and Customs [2008] EWCA C!V 933, the

Court of Appeal dealt with this argument. Hughes L.J. held at paragraph 18:
“it seems to me that Mr Goldberg’s proposition that if tEle Special
Cdmmissioners are against the Claimants, their legitimate ejxpectation
would have become illegitimate, raises a serious obstacie to the
subsequent conduct of a judicial review claim”, :‘-

Keene L.J. held, at paragraph 24:
“It seems to me that there is some force in Mr Goldberg’s submizssion that
a decision on residence by the Special Commissioners might fple out a
subsequent granting of judicial review because of those authorities which
indicate that a legitirﬁate expectation cannot operate where 1t would

conflict with a statutory duty.”

Once the Special Commissioners had determined Mr Gaines-éooper’s
residence status, any expectation that he would be treated as NR/NOR must
necessarily have been illegitimate and HMRC cannot properly be said to have
abused its. power in refusing the request. In this regard, the pos:ition in

January 2007 is analogous to that in 4/ Fayed where the Court of Session said:

Ordinary observed (in para 146), be continuing in a state of non-compliance
with their statutory duties.. It is not difficult to envisage cases where a
public authority is possessed of lawful powers which it misuses in an unfair
manner...lt is, in our opinion, more difficult to envisage a case whert;e a
public authority has acted unfairly in a situation where, having ascertained
that it had been acting outside its powers, it refuses to continue to so.” ‘

In R (on the application of Lower Mill Estate Limited and Conserf;yation
Builders) v HMRC [2008] EWHC 2409 Blake J ‘whilst. expressing i'some
reservations about the general application of the dicta of the.Court of /%pp‘eal
noted at [28]: :
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HUMAN RIGHTS ' :]

137.

138.

139.

The Appellants in Davies & James [DJ New Submission] seek to run an
argument not run in the Higﬁ Court below 6r‘ at the start of thisi hearing,
namely reliance on Article 8 of the Eﬁropean Convention on Human i{ights as
an aid to construction of IR20, It is argued that without the “claﬁ'ﬁcatory
material” contained in IR20, UK law on residence and ordinary. re-sidejnce is so
uncertain that it infringes a taxpayer’s right to private life and in pani;:ular his |
decision to become non-resident. HMRC disagrees,
Article 8 is simply not engaged on the facts of or relevant to the issues jin these
appeals. This new submission (which appears only to be pursued in Dgivics &
Jémes) adds nothing to the Appellants® arguments on legitimate expéétation.
IR20 sets out the broad factual circumstances relevant to a tax})ayer’s
residence or non-residence status, but whether those factual circum%tances
apply in his case, will depend on the way in which he conducts his lifé:. IR20
does not contain the bright line tests contended for by the Appellants. This is
not a matter of -“some sort of parlour game for clever lawyers” but a

straightforward reading of the text of IR20.

For the avoidance of doubt it is not accepted that without IR20 the law in
relation to residence would be incompatible with the Convention or human
rights legislation; nor that HMRC6 infringes human rights legislatibn as

L]

alleged by the Appellants.



CONCLUSION
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141.

142,

143,

The Appellants™ argurent that IR2U i§ not merely a statement of and guide to

the law of residence but is a binding promise that HMRC will :‘treat any

taxpayer who claims to fall within its terms as resident irrespective of the
position in law and irrespective of any findings of fact that he is resident and
ordinarily resident is wrong. This is not what IR20 says, expressly .or
otherwise. 'IR20 offers general guidance to taxpayers including, where
appropriate, setting out the main factors that are taken into account but
making clear that a decision in any particular case will depend on the facts of
that particular case. This does not empty IR20 of meaning and effect; it
simply does not have the meaning and effect contended for by the Appellants.

In any event, the Appellants’ arguments are now based on the false;. premise
that IR20, whilst not inconsistent with the law, is a simplification of the strict
legal position. If [R20 was intended to be a departure from the law ‘!it would
have said so. [nstead, as expressly stated in the preface and paragﬁph 1.1
(and as found by the Judges below) the principles set out in IR20 are ijased on
the common law principles governing the determination of residéhce and
ordinary residence. Whilst f_omiulated in different terms, the provisions of
IR20 are consistent with the statutory pfovisions and the common law. In the
circumstances, neither Lloyd Jones nor Wilkie JJ made any error as to the

meaning or effect of IR20.

There has been no change of practice within HMRC on the interpretation of
IR20. If on a proper application of IR20 to the facts of a taxpayer’s case,
HMRC is satisfied that the taxpayer fulfils the conditions in paragraphs 2.2 or
2.7 to 2.9, HMRC will treat the taxpayer as NR/NOR. HMRC has not

suggested otherwise,

To the extent that taxpayers perceive some change in HMRC’s approach to
[R20, the only change that has occurred is an increased tendency to
investigate tdxpayers’ assertions that they are NR/NOR. This has been a
result of the move to self-assessment and improved compliance and

enforcement procedures. In any event no previous practice was sufficiently




:
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clear, unambiguous, and devoid of relevant qualification to givge rise to a

t@ | 145.

@ |

146.

;Devereux Chambers ' : ' :

144.

o . laims, the alleged
fegitimate expectation. In the cifcumstances ol these ¢ > | g

change of interpretation of paragraph 2.2 (which is not accepted)‘;‘has not in

lany event, had any impact upon the treatment or determinationsi which the

Appellants seek to challenge in these proceedings. . | ,

Gaines-Cooper: The effect of the findings of the Special Commlssioners is
that IR20 does not assist Mr Gaines-Cooper in any event. IR20 properly
mterpreted and applied to the facts as found by the Special Comrmsswners
produces the same result as that arrived at by the Special Commnsm?ners. '

Davies and James: The Appellants’ claim that HMRC’s mterpretanon of its
own guidance is not a reasonable interpretation is wrong. [t was found by the
Judges below to be the correct interpretation. There is a ﬁmdamental factual
dlspute between the parties which this Court cannot resolve (wnthout hearing
evidence and making findings of fact) in these judicial review proceedlngs

Mr Glyn Davies now accepts that the conclusion that the Appellants were not
in full-time employment in April 2001 was one that was open to the lnspector
Further, the Inspector was entitied to conclude that the Appellants had not
established to his satisfaction that their factual circumstances fell within
paragraphs 2.7 to 2.9. The Appellants seek to obscure the exlstence of the
genuine factual dispute between the parties by allegations of gamcsmanshlp

that are not borne out by the correspondence.
These applications for judicial review should be dismissed with costs.

INGRID SIMLER QC
AKASH NAWBATT
CHRISTOPHER 'STONE

1
i

Devereux Court
London WC2R 3JH

é2 November 2009
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APPENDIX 1 — LAW OF RESIDENCE

147.

148,

149.

 First, s 334 ICTA provided:

There is no statutory definition of the term “residence” or: : “ordinary
residence” in the Taxes Acts and the courts have held that it is not possnble to
frame one: Levene v IRC (1928) 13 TC 486 at 497 (Lord Hanworth MR). The
words are to be construed in their tax context as bearing their natural and

ordinary meaning. Accordingly, whether a person is resident or not is a

. question of fact.

However, there are a number of statutory provisions that are or may be

relevant to residence status, :
:

“Every Commonwealth citizen or citizen of the Republic of Ireland -

~ shall, if his ordinary residence has been in the United
Kingdom, be assessed and charged to income tax not\mthstandmg that at
the time the asseéssment or charge is made he may have left the United
Kingdom, if he has so left the United Kingdom for the purpose only of
occasional residence abroad, and

- shall be charged as a person actually resrdmg in the United
ngdom upon the whole amount of his profits or gains, whether they
arise from property in the United Kingdom or elsewhere, or from any

- allowance, annuity or stipend, or from any trade, profession,

employment or vocation in the United Kingdom or elsewhere.” *

This provision makes clear how adhesive the quality of residence ls in the
case of a Commonwealth citizen whose ordinary residence has been in the
UK. Nothmg less than a distinct break with the UK will suffice to dlvest a
person of that quality as the case of Levene made clear (though it concemed
the application of the predecessor of s 334 ICTA). In that case, Mr Levene s
visits abroad for eight months each year for the sake of his health, to search
for a house and to mitigate his liability to UK tax, were not regarded as
anything other than occasional residence abroad within s334 ICTA (or its
predecessor), in the absence of evidence of a distinct break with resrdence in
the UK, even though during the five year period prior to 1925 he had no fixed
abode in the UK. See also Combe 17 TC 405 at 411; and Reed v Clark 58 TC
528 at 546.



: : FKifig abroad for income

182,

| 153,

154.

155.

tax purposes. The section does not grant a full-time overseas worker non-
resident status. It merely provides that his residence status is to be determined

without regard to any place of abode he maintains in the UK.

Section 336 ICTA deals with “Temporary residents in the United K.:ingdom”.
The section applies to a limited class of individuals — those who are (i) present
in the UK for a temporary purpose only and (ii) not present with any view or
intention of establishing residence here. Both conditions must be satisfied,
and if satisfied, the individual is charged to capital gains tax on chargeable
gains accn_xing in any year of assessment if and only if the period for which he

is resident in the UK in the year of assessment exceeds six months.

By s 336(3) ICTA (and s 9(4) TCGA) for the purposes of deciding whether a
person is in the UK for a temporary purpose only and not with the intention of
establishing his residence here, -available - living accommodation must be
disregarded. Once it has been decided that an individual is not in the UK for a
temporary purpose or with a view or intent of establishing residence in the UK
(by reference to any relevant factors save the availability of living
accommodation in the UK, which must be disregarded) the availability of
accommodation in the UK remains a relevant factor in assisting in

determining whether an individual is resident or ordinarily resident in the UK.

For these purposes, “temporary purpose” is to be contrasted with the “settled
purpose” required for ordinary residence. A temporary purpose is a:“non-
settled purpose” or casual purpose which does not form part of the fegula_r
order of the individual’s life. In Cooper v Cadwalader 5 TC at 109 the c;)ncept

of “temporary purposes” was held to mean “casual purposes as distinguished
from the case of a person who is here in the pursuance of his regular habits of

life”.

Residence or “to reside” means “to dwell permanently or for a considerable

time, to have one’s settled or usual abode, to live in or at a particular place”




(Levene v IRC (1928) 13 TC 486). Having a house or home in time UK and

156.

157.

OCCUPYINg it for part 6F the year suggests residence here, Whether the duration
of an individual’s presence in the UK and the regularity and fréquency of
Visits are significant depends on the surrounding facts and s éénerally a
matter of fact for the Special Commissioners to decide. Howq:éver, it is
suggested that maintaining a family home and returning regujlarly and

frequently each month to occupy the home and spend time with ofﬁe’s wife,

-~ friends and family is strongly suggestive of residence in the UK. Tiiere isno -

minimum duration prescribed by statute (save as expressly referred to above
in the limited context of section 336 ICTA) nor do the authoritiesf establish

fixed margins of what is necessary as a minimum in terms of time spent in the
; ¢

UK.

N .
The fact that an individual also has a home elsewhere is of no consequence in
relation to UK residence status, A person may reside in two places, but if one

of those places is the UK, he is chargeable to tax here. See Cibopcr v
Cadwalader where the fact that the taxpayer’s home was in New York did not

affect the acquisition of residence in the UK by virtue of the fact that he took a
lease of a hunting lodge in the UK which he used during the shootiné éeason
for about 4 weeks each year. In Levene (at p.505) Viscount Cave stai'ted that
“A man may reside in more than one place ... he may have a home abrbad and
a home in the United Kingdom, and in that case he is held to reside fin'both

places and to be chargeable with tax in this country.”

Birth, family, social and business ties in the UK may all be relevant factors in

determining whether an individual has retained his UK residcnce; status

(Levene).



