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THE TRUST FOR SALE
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The trust for sale represents the nadir of English land law. In theory a trust

for sale 1s a direction to trustees to sell trust property, the trustees having a

power to “postpone” the sale. The sale is then “postponed” indefinitely, so

that-despite the trust for sale-no sale takes place. In reality the trust for sale
is simply ignored.

The trust for sale is an essential provision. Land held on trusts which are
not “Trusts for Sale” is generally “settled land.” The provisions of the
Settled Land Act 1925 apply. These are highly complex; settled-land-act
settlements are rarely created today except by accident. The trust for sale is
the means of escape from the Settled Land Act. It would be more logical if
a draftsman could direct that “the provisions of the Settled Land Act shall
not apply”’; but that would be void.® The trust for sale is a cipher which
has the desired effect; that is its sole purpose and its principal effect.”®

The Settled Land Act, as the name suggests, is principally concerned with
land. There is no immediate need for a Trust for Sale provision in a
settlement whose trust property does not consist of land. Of course,
trustees of any settlement may wish to purchase land, and section 32 of the
Law of Property Act 1925 normally keeps the Settled Land Act at bay. The
section provides:

“where a settlement of personal property ... contains a power to invest
money in the purchase of land, such land shall, unless the settlement
otherwise provides, be held by the trustees on trust for sale...”

However, section 32 is not a complete solution. The section may fail to
apply. For instance, a purchase of a dwelling house by trustees may not be
an “investment,” or the terms of a settlement may be held to disclose an
intention not consistent with a trust for sale.®



It is undesirable or at least inconvenient to maintain separate precedents
for settlements for land and for personalty. The better course is therefore to
include an express trust for sale clause in every settlement; and not to rely
on section 32 to do the work.

Drafting the Trust for Sale
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There are a number of statutory precedents. On an intestacy, personal
representatives hold the deceased’s estate:

(a) as to the real estate upon trust to sell the same; and

1

as to the personal estate upon trust to call in sell and convert into
money such part thereof as may not consist of money, with power to
postpone such sale and conversion for such a period as the personal
representatives, without being liable to account, may think proper.”®
The Statutory Will Forms provide another form:

(1) The property shall be held-

as the real property, if any, including chattels real, upon trust to
sell the same, and

as to the personal property, if any, upon trust to call in, sell and
convert into money such part thereof as may not consist of
money.

1

2

1

The trustees shall have power to postpone such sale and
conversion for such a period as they, without being liable
to account, may think proper ...

The trustees may invest in their names or under their
control, the residue of the said money, or so much thereof
as may not have been distributed, in any authorised
investments, with power, at their discretion, to vary such
investments for others of a like nature.”® >The essence of
a Trust for Sale clause is a direction that the trustees shall
hold property “on trust to sell the same.” The common
form of the clause is stylised and elaborate, and matters
are exacerbated by adding to the trust for sale itself (i) a
direction to invest the proceeds of sale; and (i1) a power to
vary investments. In the Statutory Will Forms these



extraneous matters are sensibly divided into distinct sub-
clauses.

In drafting the Trust for Sale clause it is necessary to
abandon the usual aim, to find a form which a layman will
understand: the best that can be done is to keep the form
short and inconspicuous. Provisions implied by law can
be omitted. Provisions which are not directly to do with
the trust for sale are placed elsewhere. This results in a
form of pleasing concision:

Land Held on Trust for Sale
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The Trustees shall hold land in England and Wales on
Trust for sale.

The common form trust for sale clause applies not only to
land. Recognising that some forms of property may not
normally be sold, (e.g. a debt) the trustees are directed not
just to sell the trust fund, but to “sell, call in or convert
into money. “ But a trust for sale is only required for land;
it serves little purpose for other property.© There may be
cases where trustees are really intended to convert the
trust property into money, in which case the wide form of
trust for sale clause is entirely appropriate.

It is unnecessary to provide that trustees should have
power to postpone a sale of the land.? It is also
unnecessary to provide that trustees should not be liable
for postponing a sale,

in the exercise of their discretion; or that a purchaser need
not be concerned with the timing of the sale.®

6-044

The common form is concerned not only with a sale, but
with the application of the proceeds of sale. The trustees
are directed to reinvest and given power to vary
investments. Since trustees will have power to invest trust
property, the direction here to reinvest is unnecessary. The
power to vary investments is a separate matter from the
trust for sale, though logically connected to it; if it is
needed at all, it is better placed with the other
administrative provisions.



Sometimes the trust for sale clause makes specific
provisio for deduction of the expenses which must be
paid out of the rent of the land or out of the proceeds of
its sale. Thus trustees are required to hold property on
trust for sale, and the trustees are to hold:

“the net proceeds of sale, after payment of costs, and the
net rents and profits until sale after payment of rates,
taxes, costs of insurance, repairs and other outgoings”
on the appropriate trusts.©®

This expanded wording recognises that in reality the
trustees will pay the costs of sale from the proceeds of
sale; and rates, etc. from the rents before sale. But so long
as the trustees are given power to do this elsewhere there
1s no necessity to spell the matter out in the trust for sale
clause. It is in any event implied by statute.(

The short form has in fact been adopted by the
parliamentary draftsman on a number of occasions, ) so
the draftsman may use it with confidence.

It is possible to provide in the trust for sale clause that a
sale of trust property should only take place with the
consent of any particular beneficiary. This is a useful way
of providing security for a beneficiary living in trust
property. Care is needed to ensure that the trust remains
“an immediate, binding trust for sale” efficacious for its
purpose, which is to exclude the Settled Land Act 1925.
Where Should the Trust for Sale Clause be Placed?
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The trust for sale clause is often placed at the beginning
of a settlement, immediately after the definitions clause
and before the beneficial provisions. But the clause is no
less effective if it is relegated to a schedule; and since the
clause is a technicality and a legal fiction of the lowest
order, that course has been adopted in this book.
Direction to Retain or to Sell
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Before the 1925 legislation a difficulty arose where
trustees were directed to hold land on trust “either to sell
or to retain it.” Was this a trust for sale? Section 25(4) of



the Law of Property Act 1925 now resolves the
conundrum; this form is to be construed as a trust for sale.
Many Trust for Sale clauses adopt the formula of section
25(4) and direct trustees to hold trust property on trust
either to retain or to sell it. In one way this wording is
attractive since it corresponds to the reality, which is that
trustees do have a simple choice of retention or sale. On
balance the author would not use this form. The provision
can cause confusion; and if the clause is to be construed
as a trust for sale, the author prefers to say so directly.
Moreover section 25(4) only applies to a trust to retain or
sell land*; so it is not appropriate to direct trustees to
“retain or sell trust property” where the trust property is
not exclusively land. Section 25(4) will not apply, so far
as the personalty is concerned, and the exact construction

of the phrase might perhaps be problematic.

1. S.L.A. 1925, s.104. Better still, the Settled Land Act system should
be abolished, as recommended in the Law Commission report, No. 181.
2. The trust for sale has minor incidental consequences. If any trustee
wishes to sell the land, it must be sold even if he is in a minority: see
Re Mayo [1943] Ch. 302. The statutory power of advancement is only
implied in the settlement where the trust property consists of money or
securities or property held on trust for sale calling in and conversion.
See T.A. 1925, 5.32 (2). In this book the trustees have an express power
of advancement; so there is no need to rely on the statutory power.

3. Re Power [1947] Ch. 572; Re Hanson [1928] Ch. 96.

4. Administration of Estates Act 1925, s.33.

5. Statutory Will Forms 1925, form 8.

6. The draftsman’s purpose in extending the trust for sale to all property
(not only land) may be to bring in the statutory power of advancement.
See Trustee Act 1925, 5.32(2). A more straightforward way of

achieving this is to say that “the statutory power of advancement shall
apply to this settlement.” or (as in this book) to write in an express

power of advancement.

7. L.P.A. 1925, 5.25(1).

8. L.P.A. 1925, 5.25(2).

9. See the statutory precedent of L.P.A. 1925, s.35.

10. L.P.A. 1925, 5.28(2).

11. L.P.A. 1925, ss.3(1)(b)(i1), 25(4), 28(1)(4), 31, 36(1).
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