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8 Tax A.B.C. 220

TRANS-CANADA INVESTMENT CORPORATION LIMITED

 Appellant, 
and 

MINISTER OF NATIONAL REVENUE
Respondent

Tax Appeal Board
R. S. W. Fordham, Q.C.
Judgment:  April 9, 1953

Counsel:  Kenneth E. Meredith, for the Appellant.
T. E. Jackson, for the Respondent.

A new and interesting point is raised in this appeal, heard at 

Vancouver. It calls for consideration of the following part of Section

27(1) of the Income Tax Act:

“27. (1) Where a corporation in a taxation year received a dividend from a 
corporation that (a) was resident in Canada in the year and was not, by 
virtue of a statutory provision, exempt from tax under this Part for the 
year, an amount equal to the dividend minus any amount deducted 
under subsection (2) of section 11 in computing the receiving 
corporation's income may be deducted from the income of that 
corporation for the year for the purpose of determining its taxable 
income.”

This section, of which the foregoing is only a small part, is the successor

to Section 4(n) of the Income War Tax Act which provided that dividends 

received by an incorporated company from another company incorporated in 

Canada should not be liable to taxation.

On or about September 1, 1944, an investment trust was created by the 

appellant in an 83-page agreement (Exhibit A-1) bearing that date and in which 
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the appellant was described as the administrator. The Yorkshire & 

Canadian Trust Limited was made the trustee. The general plan of operation 

was that the administrator (appellant) purchased a number of the shares of 

fifteen carefully-selected corporations, caused certificates of these to be 

deposited with the trustee and then arranged for the sale to various individuals 

and corporations of units  or shares evidenced by printed certificates in which 

the terms of the trust, the names of all the corporations and the rights of holders 

of certificates were fully set out. These rights did not include the right to vote at 

meetings of shareholders of the companies whose stock had been purchased. 

Such right was vested solely in the appellant in its capacity as administrator. 

Clause 32 of the agreement permits the trustee to deduct from all dividends 

received by it: 

(a) the administrator's semi-annual fee;

(b) the trustee's semi-annual fee and certain expenditures; 

(c) all taxes, assessments and other governmental charges and 

(d) any amount set aside as a reserve fund. The balance remaining 

was payable to the certificate holders.

In 1950, the appellant had some funds of its own on hand for which

it was seeking investment. It was concluded to purchase a unit of the

investment trust mentioned and this was done, a Trans-Canada Shares Series 

"B" certificate for 1,000 shares being issued by the trustee to the appellant. A 

blank form thereof forms part of Exhibit A-4. A consequence was that in the 

same year the appellant received the sum of $737.26 from the trustee as its 

share of the income earned on the stocks held by the Trust. Appellant adopted 

the position that this  sum represented a dividend received by it from a 

Canadian corporation and was  therefore exempt from taxation in its hands 

by virtue of the section set out above. The Minister declined to accede to this 

Trans%20Canada%20Appeal.pages



3

treatment of the amount received and ruled that it was not a dividend

received from a Canadian corporation within the meaning of the said section.  

This appeal then ensued.

At the hearing of the appeal the appellant's counsel made the

following principal submissions:

(a) That the dividends on the various stocks did not lose their

identity as such by reason only of the intervention of a trustee.

(b) That the holders of units of the investment trust are the actual

and true recipients of dividends from the shares of Canadian

corporations held by the trustee within the true intent and 

meaning of the Act.

I propose dealing with each of these in the foregoing order.

With regard to (a), it is provided in clause 16 of the agreement

that all share certificates relating to stock forming part of the deposited 

property shall be registered in the name of the trustee. Clause 17

provides that the trustee shall have and may exercise the rights and privileges 

of an owner, subject to the voting rights being vested in the administrator.  

Section 77 of the Companies Act (British Columbia) R.S.B.C. 1948, Chap. 58, 

provides for the recording in the register of all share-holdings. Section 84(1) 

thereof provides that no notice of any trust, expressed, implied or constructive, 

shall be entered on the register. Section 90 provides that a certificate under the 

common seal of the company, specifying any shares held by any member, shall 

be prima facie evidence of the title of the member to the shares.  In these 

respects the British Columbia Act is substantially the same as the various  other 

companies Acts in force in Canada. It is clear from the 

provincial statute mentioned that where shares are recorded in the name of a 

member in the register, that member is  ordinarily to be viewed as the owner of 
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the shares. The evidence herein does not suggest that appellant's  name 

appeared in any relevant share register. Under the said agreement, only 

the trustee's name could so appear. Hence, any dividends declared were not 

payable to the appellant, but to the trustee. The latter alone had any rights 

against the paying companies. Thus, the dividends were paid to the trustee in 

the first instance. Where they went to afterwards was no concern of the 

paying companies, who were entitled to a discharge on paying to the trustee 

any dividends earned.

Turning to (b), that submission appears to me to be only partly

correct, in point of fact, and for the reason already indicated above. The

dividends were received intact by the trustee. He deducted the proper 

proportion of the several charges  described above and later relayed the balance 

to the appellant at half-yearly intervals. Such balances were not received by 

appellant as a shareholder, but as  a cestui que trust that derived its rights  under 

the agreement. I do not think that these balances can properly be termed 

dividends.

Moreover, the amount paid to each certificate-holder by the

trustee half-yearly was not called a dividend by it, but a "semi-annual 

distribution of income". This  wording appears on a cancelled Trans-Canada 

Shares  Series  "B" cheque that forms part of Exhibit A-5. There is  no mention 

of the word "dividend".

Section 27(1) creates somewhat of an exemption from the usual

incidence of income taxation and I think the old rule applies that, to obtain the 

benefit of such a provision, a taxpayer must come squarely and unquestionably 

within its terms. Here I do not consider that this requirement has been met, as it 

appears  to me that Section 27(1) does  not embrace the situation disclosed in 

this  appeal. Appellant's contentions are both ingenious and attractive, but 

cannot prevail.
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The following authorities to which counsel referred the Board have

been examined: Gilhooly v. Minister of National Revenue, [1945] 4 D.L.R. 235, 

[1945] C.T.C. 203; Kemp v. Minister of National Revenue, [1948] 1 D.L.R. 65, 

[1947] C.T.C. 343; Syme v. Commissioner of Taxes, [1914] A.C. 1013 at p.

1020; Lord Sudeley v. The Attorney-General, [1897] A.C. 11 and Archer-Shee v. 

Garland, [1931] A.C. 212.

It appears to me that, in view of the considerations outlined

above, this part of the appeal should be dismissed.

As an alternative, the appellant has submitted that, in any

event, it is  entitled to depletion allowance that may be claimable in respect of 

any of the stocks involved and referred the Board to Section 58(6B) of the Act.  

This phase of the matter has occasioned me much anxious thought. The right to 

depletion allowance is  a statutory one and not lightly to be taken from a 

taxpayer. Such allowance is authorized by Section 11(2) of the Act and one 

finds therein reference to certain regulations. Part XIII of these is applicable in 

the present instance. It contains no reference, however, to a "beneficiary or 

other person beneficially interested" in a trust, which are the words found in 

Section 58(6B). Instead, only a "shareholder who receives a dividend from a 

corporation" is mentioned. I am forced to the conclusion that, apart from an 

operator, a shareholder and no other can deduct depletion 

allowance and that, therefore, the right thereto is denied to the appellant in the 

circumstances  revealed in this appeal.  It may be added that, even if depletion 

allowance could be had, its  amount would only be discoverable from the 

trustee. The appellant could hardly calculate it without reference thereto.  I 

reluctantly conclude that this part of the appeal should also be dismissed.

Appeal dismissed.
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