 


Spence v Spence  [1995] SLT 335 

LORD CULLEN
In this action of divorce the defender disputes the jurisdiction of the Court of Session. On 10 February 1994 the Second Division, having heard parties in regard to the defender's reclaiming motion against the refusal of a sist, remitted the cause back to the Outer House for the limited purpose of taking the proof related to jurisdiction. I heard that proof on 11, 17 and 18 February.
The defender was born in Glasgow in 1947. He was brought up and attended school and university there. In 1972 he became a director of Stirlings (Glasgow) Ltd which carried on the business of credit retail drapers and had been founded by his father who had lived and worked in Glasgow all his life. The pursuer was born in Morocco in 1950. Her mother was a refugee from Germany and her father was a Moroccan. She lived there until 1959 when her parents moved to Germany. In 1963 or 1964 they moved to Marbella in Spain. The pursuer, whose principal language is French, went to school in Paris and Madrid. After school she lived in a number of places including Geneva, Strasbourg, Paris and Israel before returning to Marbella about 1980. The parties met in Glasgow in September 1981 when the pursuer was visiting relatives there. The parties are both of the Jewish faith and were married in a Jewish ceremony in Marbella in January 1982. On 10 March 1982 they went through a civil ceremony of marriage in Eastwood, Renfrewshire. Their first home was in Newton Mearns. Later in 1982 they moved to a house at Whitecraigs.
At about the end of 1983 or beginning of 1984 Stirlings (Glasgow) Ltd was sold. As a result the defender lost the position in which he had worked. Thereafter he worked for about six months for an English company which was setting up operations in Scotland. In early April 1984, in circumstances which I will discuss below, the parties moved to Marbella. They lived there at first in an apartment of the pursuer. Thereafter they moved to a house at 47 Calle Ucas. Their children Jess and Dimitri were born in Marbella in 1984 and 1986. In March 1988 the pursuer left the defender while they were still residing at 47 Calle Ucas. The parties have not lived together since that time. The defender later moved to a house at 5 Calle Goleta where he still lives. The parties' children live with the pursuer at a house at Urbanizacion Marbellaman no 93. In 1989 the defender raised separation proceedings in Marbella against the pursuer. It is unclear whether those proceedings were ever brought to a conclusion. The parties entered into a written separation agreement about the end of 1990. However, it appears that the court did not give its sanction to this agreement in respect that it did not provide for the matter of maintenance. In 1992 the defender raised an action of divorce in Marbella against the pursuer. Progress of that action has been delayed through a strike of legal aid lawyers.
The jurisdiction of the Court of Session in the present case depends on whether, having regard to the terms of s 7 (2) of the Domicile and Matrimonial Proceedings Act 1973, the defender was domiciled in Scotland on 4 June 1993, being the date when the summons was served upon him. At the opening of the proof the defender added to his pleadings an admission that his domicile of origin was in Scotland. Accordingly the question is whether he had by the date in question acquired a domicile of choice in Spain. For this purpose the parties made their submissions by reference to the well known passage in the speech of Lord Westbury in Udny v Udny(1869) 7 M (HL) at p 99: “Domicil of choice is a conclusion or inference which the law derives from the fact of a man fixing voluntarily his sole or chief residence in a particular place, with the unlimited intention of continuing to reside there. This is a description of the circumstances which create or constitute a domicil, and not a definition of the term. There must be a residence freely chosen, and not prescribed or dictated by any external necessity, such as the duties of office, the demands of creditors, or the relief of illness. And it must be residence fixed not for any defined period or particular purpose, but general and indefinite in its future duration. It is true that residence, originally temporary, or intended only for a limited period, may afterwards become general and unlimited, and in such a case, so soon as the change of purpose or the animus manendi can be inferred, the fact of domicil is established.” 
In regard to the acquisition of a domicile of choice the burden of proof rests upon the person asserting that such a change has taken place (Bell v Kennedy per Lord Cairns at (1868) 6 M (HL), p 71). Clear proof of abandonment of a domicile of origin is required: cf Labacianskas v Labacianskas, per Lord Keith at 1949 SC, p 286; 1949 SLT, p 202.
In the present case it is beyond dispute that the defender has resided in Marbella since April 1984. Accordingly the critical question is whether at the relevant date he did so with the animus manendi required for the acquisition of Spain as his domicile of choice. The authorities clearly show that in each case it is necessary to examine all the surrounding circumstances from which an inference as to the true nature of the intention of the propositus may be inferred.
The pursuer and Sir Alexander Stone gave evidence in the pursuer's proof. The defender and Mr M L Cowan, CA, gave evidence in the defender's proof. I now turn to examine the evidence which was put before me at the proof in regard to various matters which the parties considered relevant.
I take first the circumstances in which the parties moved to Marbella. The pursuer gave evidence that the main reason for the parties leaving Scotland was the defender's desire to avoid payment of tax on the sale of his shares in Stirlings (Glasgow) Ltd. The defender had never previously suggested that the parties live elsewhere than in the Glasgow area. They had talked about the tax situation. He told her that he would be able to return to the United Kingdom for one or two months each year without incurring liability; after three years he could return for six months; and after a few years he could come back to live there. He did not know where to go. She suggested Israel, where some members of her family lived. He said they could try Spain for a while. As her parents and other members of her family lived there it was the easiest thing. However, she was not really happy about moving to Marbella. She had not been happy in Scotland at first, but she had adapted well. The parties' departure from their house interrupted its decoration. They would never have gone to Spain if there had been no tax liability. The defender on the other hand stated in his evidence in chief that he decided to leave Scotland because the business had been broken up and sold. He no longer had a job. He had been very disappointed that members of his family had not supported him in his efforts to retain control of the company. Having married a Spanish wife it made sense to try something new. There were various reasons. She did not like Glasgow. She was ambivalent. He would not have gone to Spain if she had not had members of her family there. “It was people to go to.” He agreed that the pursuer had talked of their going to Israel. In cross examination the defender was asked if the move was motivated by a desire to avoid tax. He said that it affected the timing. He then accepted that it was a factor in the parties moving, but it was not a key factor. He was already wanting to go to Spain when he took tax advice and was told that he would save capital gains tax in the region of £100,000 if he left the United Kingdom. He would have moved to Spain in any event. The parties left Scotland when they did in order to avoid being resident there at the beginning of the new tax year. The pursuer had not understood his feelings in wanting to leave Scotland. They had not been particularly happy. He hoped that the move would help her. She gave him to understand that she wanted to go back to Marbella. In Marbella were members of her family, the family business and a synagogue which the family had helped to build. He had not been keen on her suggestion that they go to Israel. He said that he had a feeling that Spain was the right place and that it was the right move. Mr Cowan gave evidence that he believed that if a person had left the United Kingdom in 1984 to avoid liability in capital gains tax he would not be subject to that tax if he returned there at the present time. There would require to be an outstanding assessment, and six years was the normal period after which it was not possible to make a back assessment.
I prefer the pursuer's evidence that the dominant reason for the parties leaving Scotland was the defender's desire to avoid liability in tax. This seems to me to accord with a commonsense view of his situation; and to be supported by consideration of the magnitude of the possible liability, and the fact that the parties left Scotland in some haste in order to avoid being resident at the beginning of the new fiscal year. The defender's evidence that the main reason was his disenchantment with the sale did not seem to me to ring true. It was inherently unlikely that a person who, as I will describe later in this opinion, was astute to take advantage of investment abroad, would not have attached primary importance to his financial position. The impression which I formed of the manner in which he gave evidence was that he was attempting to play down the significance of the matter of tax liability. However, given that the parties were contemplating leaving Scotland it was not surprising that a move to Spain was among the options which they considered, and was the one favoured by the defender.
I consider next the evidence relating to the defender's links with Scotland. The defender's father died in June 1990 at the age of 93. In the following winter his mother moved to London where his two sisters lived. As a result the defender no longer had any members of his immediate family living in Scotland. He still has some cousins in the Glasgow area but he sees them only rarely on family occasions. He has still a number of friends in Scotland. When the parties left Scotland the defender resigned from the Jewish burial society in Glasgow of which he was a member. Membership of such a society, for which an annual subscription is charged, carries with it benefits in regard to arrangements for a funeral and burial in accordance with the Jewish faith. The defender also resigned from membership of his local synagogue. He commented that it was to be “a fresh start”. The defender retained ownership of the parties' former house at Whitecraigs and let it until 1989 when he sold it. For a substantial number of years the defender has had the right to one third of the shares in Stirlings (Argyle Street) Ltd, a company registered in Scotland, which owns a number of floors of the building at 26 Argyle Street, Glasgow. This property was retained after the sale of the shares in Stirlings (Glasgow) Ltd. The defender's entitlement is held for him by the Larry Spence Life Interest Trust which has its address in Guernsey. The other two thirds are owned by the defender's sisters. One of the floors is let for use as a market which is run by one of them. Planning permission has been obtained for the conversion of the floors to a hotel but it has been proving difficult, according to the defender, for adequate finance to be obtained to enable such a project to be put into effect. Since the parties moved to Marbella the defender has visited Scotland on a number of occasions for family or business reasons. The frequency of these visits increased during a period in which his father was ill. Since the parties' separation he has not visited Scotland as frequently as before. The defender stated that he now visited Scotland rarely, the last occasion being in the summer of 1993. In the last two years he had made eight or 10 trips in connection with the hotel project. He also used the telephone to talk to one of his sisters about the property.
I next deal with the circumstances in which the parties and their children now live. The defender lives with a girlfriend, who came from Scotland and whom he met in 1988. He has been living with her for about three and a half years. She has one child by him who is presently two and a half years of age. The pursuer, who has Spanish nationality, lives in a flat let to her by her brother. She owns a number of clothes shops in and near Marbella. It is admitted on her behalf that she was not domiciled in Scotland when the summons was served. The children of the marriage live with the pursuer and attend an English language college in Marbella. The defender sees them at weekends and during school holidays. The children's first language is English, second French and third Spanish. The parties' written agreement to which I referred above dealt with certain matters affecting the children, including custody and access. It was provided in that agreement that the parties undertook to have the children registered at a school where they would receive a Hebrew education. This could be in any of the countries of the European Community or in Switzerland. The pursuer said in evidence that she had not lived in Marbella out of choice. She was not very happy with the children staying and being educated there. On her last trip to London she applied for them to attend the Sinai school in London. She intended to move to London with them in September 1994. She would live in a cousin's flat in Edgware. She had told the defender many times that she wanted to leave Marbella. He had said that they would talk about the subject but he never gave her a chance. She appeared to be uncertain whether she would take the children to London without his agreement. The pursuer's mother died three years ago; and her father wanted to go to live in Israel. The defender said in evidence that before the parties separated he had not thought about the education of the children taking place outside Spain. The children were too young at that stage. They had not reached agreement that the children should be educated in London, although he had himself been thinking about their attending the Carmel school there when they were older. He did not think that the pursuer could go to London with them in view of her business interests.
I consider next the evidence in regard to the defender's links with Spain. Since the parties arrived in Marbella in April 1984 the defender has not been engaged in any employment in Spain. He does not earn any income in Spain. He has no existing business interest which is exclusively Spanish. At an early stage he invested in a local discotheque along with a Scottish partner. However, this was closed about 1985. The defender's girlfriend has a video business with three shops in Marbella. The defender still owns the house at Calle Ucas. It is occupied by tenants whom the defender has been endeavouring to evict, so far without success. The house at 5 Calle Goleta, which was acquired in 1986, is owned by Afso Ltd, a company incorporated in Gibraltar, which is owned by the defender. According to his evidence since it was purchased it has remained on the books of the estate agents; but, so far as he was aware, it has not been advertised for sale.
The defender's first language is, of course, English. No evidence was given as to his command of Spanish. However, during the course of his evidence he demonstrated that he had sufficient grasp of it to enable him to criticise the correctness of the translation into English of a passage in the written agreement to which I have already referred. According to the evidence of the pursuer, which was not contradicted by the defender and which I accept, his social circles are those of British people, and in particular Scottish. The defender did not join a Jewish burial society in Marbella since there is no such society there. He attends the synagogue, but only rarely. He has not become a member of it. He said that he was not very welcome. This was to do with the pursuer's family.
During the course of her evidence the pursuer said that the defender was a “tourist” in Spain. He was not officially registered and provided with a resident's card as he should have been. She explained that at one stage she had been a “resident” in Spain and knew about these matters. He could not drive a car with a Spanish number plate. If he had been recognised as a resident he would have had to declare his income. He did not pay any taxes. As far as she was concerned he had no real connection with the place. I accept the pursuer's evidence as to the defender's lack of status as a resident and taxpayer. The defender did not make a full response to this in his evidence. He said that there was “no impediment” to his continuing to live in Marbella. His car had recently been registered in Malaga. It was now the case that anyone who was a national of a country in the European Community required to have a Spanish number plate. Gibraltar was not part of the European Community. In June 1993 as a person of British nationality he applied and paid for a Spanish number plate which was later delivered to him in January.
At this point it is convenient to refer to the evidence as to the other business interests of the defender. In about 1988 the defender acquired an interest in a company called The Gibraltar Laser Consortium which was registered in Gibraltar. This company was intended to provide a laser experience in a cave on Gibraltar. However, in about 1991 the Ministry of Defence ended this project by terminating the lease. Afso Ltd, to which I have referred above, also has shares in (i) an earthmoving company which is dormant, and (ii) a company using machinery in Cadiz. The defender explained that a bulldozer had now been acquired and he was endeavouring to get this company back into business. It also had an interest in a property at Porta Marinas which had now been disposed of. The defender said that he was presently going to Gibraltar once a week or once a  fortnight trying to start some other business venture. Since 1991 he has had no office or business venture in Gibraltar. For about 10 years the defender has had an interest in Sideclose Ltd, an English company which operates a hotel in Brighton. His shares are held through the Larry Spence Life Interest Trust. For about seven years the defender has also held shares in Gorbals Investments SA, a Panamanian company which owns a flat at 14A Wedderburn Road, London. The defender was questioned in regard to a portfolio of shares and other investments held on his behalf by the Barclay Trust International Ltd of Jersey. He stated he had wound up this arrangement about two years ago. Before the parties' separation the defender showed some interest in the idea of entering into a business venture for the purchase of a hotel in Paris. However, the parties differed in their evidence as to the extent to which he entertained such a project. According to the pursuer the defender thought seriously about it. In that connection they discussed living in Paris. The defender on the other hand stated that he went to Paris only once for a period of two weeks during which he looked at one or two properties. Nothing came of it. It was “just an idea”. The pursuer's friend who was a possible partner was not a business person and got cold feet about the idea. In any event the pursuer did not want to leave Marbella. She thought that the Parisians were cold and unfriendly. He did not know whether that project would have involved living in Paris. While on that evidence I am satisfied that the defender considered a business venture in a hotel in Paris, I am unable to determine whether or not this would have entailed the parties moving to Paris.
During the course of his submission counsel who appeared for the pursuer contended that, if the avoidance of a tax liability was a dominant factor in the parties' move to Marbella, this undermined the proposition that it should be inferred that the defender had from the start the intention of making his permanent home in Spain. In that connection he referred me to the decision of Barr J in CM v TM in which he held that the setting up of a family home in Ireland for an indefinite period for reasons of tax and other advantages did not establish per se an intention on the part of the husband to make his permanent home in Ireland and to abandon his domicile of origin. In my view, the mere fact that a person moves to another country in order to avoid liability to tax in the country of origin does not necessarily mean that he cannot or is unlikely to acquire thereby a domicile of choice in that other country. It is plainly a matter which depends upon the facts and circumstances of the particular case. I have not found the case of CM v TM to be of particular assistance to me. It deals with the problem presented by the existence of a contingency, which would require to be a realistic contingency, of the propositus reverting to his country of origin. As Barr J points out at p 60, if the husband in that case had been asked how long he intended to retain his home in Ireland it seemed eminently likely that his answer would have been to the effect that he and his family probably would remain there until such time as the tax situation in Britain had improved sufficiently to enable him to set up a financially viable family home and professional base in England or alternatively until his fame as a songwriter waned and the loss of annual income reduced his potential British tax burden to manageable proportions. In the present case the potential tax liability, although it was substantial, was in a single sum which would cease to be exigible after a certain period of time had elapsed. A person who went abroad in order to avoid such a liability could intend from the outset that the new country was to be his permanent home. Another possibility is that he could envisage returning to his country of origin when the risk of liability had passed; or he could keep an entirely open mind as to what he would do in the longer term.
Before coming to my conclusions I should take note of one further chapter of evidence to which I have so far not referred. This is concerned with evidence as to the defender's own expressions as to his future intentions,
The pursuer said in evidence that they discussed the possibility of living in Scotland again. She said to him many times that she was not going to go on living in Marbella. They discussed the possibility of living in London. He said that he felt the same way. One of his sisters told her in 1993 that he had informed her that he was planning to go to live in Glasgow. His attitude in discussions with her (the pursuer) was he was not going to stay in Spain for the rest of his life. He said this quite often to her, including after the separation, when she said that she was unhappy going on living in Marbella. According to her he had been waiting for another solution. Living in Marbella was always meant to be temporary. 
In his evidence in chief when asked where he intended to reside in the future the defender replied that it was Marbella. He said that he had no intention of returning to live in Scotland. He added that he was “committed to Spain”. He did not see himself moving. Having been cross examined about the hotel project in Paris the defender was asked in re-examination whether he had always had the intention of remaining in Spain. Counsel for the pursuer objected to this question in respect that it did not arise out of his cross examination. As I was doubtful about that objection I allowed the question to be put, under reservation of all questions of competency and relevancy. In answer to that question and a series of related questions which followed thereafter the defender said that he had not had such an intention from the outset. This was 10 years ago. He had never lived in Spain before. He hoped that it would work out. There were ups and downs. He could not say that he had intended to stay there. Spain became “crystallised” when his girlfriend became pregnant. The parties had discussed a possible move at one stage but it was “not a big deal”. Since these answers introduced fresh matter I considered it right to offer counsel for the pursuer an opportunity to cross examine the defender further; but he declined to take it.
In his submissions at the hearing on the evidence counsel for the pursuer maintained his objection to the competency of the questions. He also maintained that the pursuer had had no fair notice of the proposition that during his girlfriend's pregnancy the defender had adopted the intention of remaining in Spain. In any event this evidence was clearly an afterthought which contradicted the impression which the defender had given in his earlier evidence. Further, he maintained that such expressions of intention were insufficient in the circumstances to support the defender's case that he had his domicile in Spain at the relevant date. In that connection counsel for the pursuer drew my attention to the passage in Bell v Kennedy in which Lord Cairns (at p 72) pointed out that evidence as to the statements of intention required to be approached with very considerable reserve. In Ross v RossLord Buckmaster at [1930] AC, p 6 observed that: “Declarations as to intention are rightly regarded in determining the question of a change of domicil, but they must be examined by considering the person to whom, the purposes for which, and the circumstances in which they are made and they must further be fortified and carried into effect by conduct and action consistent with the declared expression.” 
Such considerations apply with even greater force, in my view, to evidence given from the witness box.
I am not persuaded that counsel for the pursuer's objection to the questions as not arising out of cross examination was well founded. In regard to the matter of notice it may be noted that while the defender avers that he is domiciled in Spain he does not condescend on the date by which he had acquired that domicile. As regards the content of the defender's answers they were plainly double edged. On the one hand they cast a revealing light, in my view, on his state of mind during the earlier part of the 10 years in which he has lived in Marbella, and in effect admit that for some seven years or so he had not the settled intention of remaining in Spain. Thus far his evidence was broadly in line with that of the pursuer and I have no difficulty in accepting that as an admission of the truth. On the other hand his evidence that his intention to remain in Spain “crystallised” during the pregnancy, that is to say some three years ago, could go some way to support a case that the defender had acquired a domicile of choice in Spain by the relevant date. However, this evidence was not further developed, Although there was evidence to the effect that his girlfriend owned a number of businesses in Marbella, there was no evidence given as to the practicability of their disposal or as to her attitude to continuing to live there as a permanent arrangement or moving to live elsewhere. In any event, as counsel for the defender accepted, it is right that the court should be wary of relying on statements of intention unless they are, in the words of Lord Buckmaster, “fortified and carried into effect by conduct and action consistent with the declared expression”.
When I turn to consider the other evidence I find that the defender is able to point to the fact that his links with Scotland have been significantly attenuated since the parties came to live in Marbella, although he still retains a substantial investment in the property in Argyle Street. The defender is also able to point to a continuous residence in Marbella for almost 10 years, in the latter part of which he has formed what appears to be a stable relationship with his girlfriend who has borne his child. It is also the case that the defender owns residential property in Marbella, either directly or through a company registered in Gibraltar. These are factors which could indicate an intention to live in Marbella on a permanent basis. On the other hand the defender's business activities have shown a singular lack of direction, continuity or success, at least so far as Spain is concerned. For this purpose I include his activities in Gibraltar in view of its close proximity to the Costa del Sol. The defender is still only 46 years of age and apparently not without means. The pursuer's unchallenged evidence is that the defender has not taken steps to become an official resident in Marbella. He earns no income there and he pays no taxes. While I accept that he is not liable to be turned out of Spain, his apparent lack of positive steps in this direction appears to me to betray a lack of settled intention to regard Spain as his permanent home. His business ventures, such as they have been, have links with a number of other countries. Consideration of the evidence leaves me in real doubt as to how his business interests may yet develop and in that connection how his place of residence may be affected. I am not persuaded as to the reliability of the defender's evidence that during the pregnancy of his girlfriend he formed the intention of remaining in Spain. There is insufficient other evidence to demonstrate that it was a true expression of the reality of his intention; and I prefer the pursuer's evidence that he has continued to say that he did not intend to remain in Spain for the rest of his life.
In the circumstances I have come to the conclusion that the defender has failed to discharge the burden of proving that at the relevant date he had acquired a domicile of choice in Spain. It follows that his first plea in law should be repelled and the case should proceed accordingly.

